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2 FEEABNHERDOE AN
2 -1 BINHEROEAKIDOE
DARTICZANFR L 72 Alan Koh Bh#d% & Dan Puchniak #E#d% & o g5 cl3r,

B R O AR O 7 2z =24t D 5 b, Eh T ot H EBEIL
ZL7DICER LS M&A I X 2 EGFEILICHEI SEREZIRIIL T3, &

7 Alan K. Koh, Masafumi Nakahigashi & Dan W. Puchniak, Land of the Falling
“Poison Pill”: Understanding Defensive Measures in Japan on Their Own
Terms, 41 U. Pa. J. Int'l1 L. 687 (2020).
8§ BT — 213, SHEKGIRITPID T Lo bDICK o7, AR =K
REM =REPHEE] TROS I E I E R 0B AL FFER 1776 5 46 H
(2006 4F), BEAJE N Z 2> THON ) E I #SE 0 H AR DL----2007 4F 6 AR %
By E 2T BSEERS 1809 5 31 H (2007 ). BEAENZ 2> THOHY B Uk
DENIRDL (1) ----2008 4F 6 HR A% B 2 T PAFIER 1843 5 42 H
(2008 4F), FEAE 2 THOSHE I #R OF AR (F) ----2008 4F 6 H
BEE BT 2 T FEEER 18445 11 H (2008 4F), FEAJENZ 2> [HOS Y E L
Bt sk 8 AIRIL----2009 4F 6 e Z W E 2 C) MHER 1877 5 12 H
(2009 4F) . BEEARJE = AR = RBpHEE] THOS ) B IFH# 3R 08 ACRPL----
a—FKL— b - HANF Vv ROFEHAIKIER 3T FEER 19155 38 5
(2010 4F) . BEAJE = SARER =B EPHrE] THROS ) B UG #5E 0 8 ARIL----
2011 4F 6 HR A% 2 < PAFER5 1948 5 13 H (2011 4). BEAE =%
AR =Bk THC I E IR 0B ARIE----2012 £ 6 HRES 2T 2
T BESERS 1977 %5 24 H (2012 1), FEORFEMS = B BF#ER] TN I B
D ARIL----2013 4F 6 AR A% F 2 < MFEH 20125 49 H (2013
). RIS = BPHEE] THO I B LR 08 AR ----2016 4F 6 Afe
¥ 2 C) BAEER 2120 5 12 B (2016 4F), AL =A8HE [HOTHY
HUNFAETR 08 ARIL----2017 4F 6 Atz i ¥ 2 < s 2152 5 31 H
(2017 4F), RIS =B EPHER] RO BN 0 8 ARE----2018 4F 6
AEZEE 2T MEER; 2185 5 18 H (2018 4F)., /W AR = 2B HEH]
[HOS I AP E R OB ARIL L D D F 5 HRFEDH)A----2019 4 6 A% #
¥ 2T PRI 2212 5 33 H (2019 4F), JRAIER = BPHEE] THOS T E L
PR o8 A RIL L d DF 5 HRFEOH)A----2020 4 6 A% E 2 T HH
5 2246 4E 27 (2020 4F), b RIS LT w R WO 7 — £
ICDWTIE, RAREMK L AIFHRIKIC SRt W 2w, SiL CE#ZHRL
F1F %, See Koh, Nakahigashi & Puchuniak, supra note *, at 727 n.154.
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Db IPEILFE (attritionrate) ICHEHT 2 &, 2013 48 (2012 48 8 H~2013 4 7
R) ZBUCFEIRRD LR L Tz, BBITE R O T E D kA ic X -
T, RERXTOEMEI R TE FHILZ RER S NZGAEML T»
%% & T A, 2020 4 (2019 4F 8 H~2020 47 H) 1. FEIEEAFIGICH A~
THAPICEEL T 51,

O AR =REPHE] TR EIFGRROE ARG L D DF S HREDH) M ----
2020 £F 6 At 22 % 2T PRk 2246 5 28 H (2020 4F),

0 e FFCTIE, BINPERZEAD L Tw 212 b 2200 53 HOHYE L
BIHEDEIN L TRz & X, [ (enigma) | TH 2B & LT, BHEMNERE
REDAAAES 5 AJREED 132>, #& 5 JE I H 23 MO Y B AN D] & 2> DFEE I 75 -
TWAAREEZ AR L 72, &3z, WONRYEINZ 210 2 B E 2> D BlfE O fa ki
FHABRENKC Ao chhid, BIFEREIAEICRZ2ETTHY,
BAL T2t 8B D 5 L v ) FEDL LTI, thar, XXEs L »
EN R BLR D 5 DEZE TR, WO E I ) L T e WL &2 -0 3 3
5 ENTERVE DM ZF L T\ 7z, Koh, Nakahigashi & Puchuniak,
supra note *, 720-725.

B, &0 XD RGEICHOTEINA K L7z L ERT 2o nT, 413
XTI, KD XD RRE% LT (Koh, Nakahigashi & Puchuniak,
supra note *, at 720 n. 129), =+ V o BRI T2 NHEMITIZ. ZDOERD
bETHHI L ZZHONIIENE 2% 2 LB TE B,

We define a successful hostile takeover as one where 1) the bid is

unsolicited and actively opposed by incumbent management; 2) the bid

satisfies the mandatory bid rule trigger (i.e. aimed at acquiring at least

two-thirds of the company’s shares); 3) the bid achieves its objectives; and

4) the bidder replaces incumbent senior management, including the board.
5
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[#] Koh, Nakahigashi & Puchuniak, 41 U. Pa. J. Int'l L. 743 Fig. 2 (2020)
YT

Fig. 2 Adoption, Abolishment, and Attrition of Defensive
Measures, 2009-2020
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[52] Koh, Nakahigashi & Puchuniak, 41 U. Pa. J. Int’l L. 752-753 [Table.
2] (2020) & kg2

Year 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020
Cos. w/ active measures | 494 479 453 408 386 329 284
As % of all listed N.A. | 134 12.5 | 11.2%%] 104 8.8 7.5
New measures adopted,

previous 12 months 5 8 6 3 5 2 7
Measures introduced

(cumulative) 639* | 647 653 656 661 663 670
Measures abolished,

previous 12 months 23 23 32 48 27 59 50
Measures abolished

(cumulative) 145* 168 200 248 275 334 386
Measures expiring,

previous 12 months 239t 138 171 213 115 155 169
Attrition, previous 12

months254 23t 18 29 44 26 56 49
Attrition rate, previous | g o> | 1304 | 1696 | 20.66 | 22.60 | 36.13 | 28.99
12 months (%)

[Table 2] Trends in Defensive Measures in Corporate Japan, 20082018
(2014-2018% $ ¥ L, 2019-2020% 8]

Source: compiled from Sumitomo Trust Bank reports in Shoji Homu, 2006-2018 (excluding 2014).

122019 fF 35 X U8 2020 FFOFiE % . RARSER =R ErHEE] THEOS R B ESE o
EARIE L D OF S HFEDH)A----2020 F 6 AR %I F 2 < FHEEH
2246 75 27-28 H (2020 4F) ., JRAZERS =S ErHEE] RO I E U5 0 K
e doFHIHEOHM----2019 F 6 A% 2 < 33-34 H (2019 4F)
ZdH LIEML 72,
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Wi OB & VI Bl O b BRI IE, AR TR O AR Z Y TH
59, KMEEEH ORI H T, [SEEEICE T 5 HA O AU % O 2 H

(Directors’ Duties Regarding Climate Change in Japan) | & #8325 EHIcE
WT, RO XD oiie LizZ &3d 55 (EiIEHE),

-
—

Even though directors have broad discretionary decision-making authority to
design their board committees, arguably directors could be held liable under
the Companies Act and the Regulation for Enforcement of the Companies

Act for failure to establish a climate risk management system with sufficient

capabilities to perform their responsibilities to oversee and manage climate-

related financial risks and opportunities. Depending on the size and kinds of

business lines, the system adopted needs to be capable of performing the
required proper controls in light of the likelthood and magnitude of climate

risks to the company. If directors of a large stock company fail to establish a

proper internal control system that appropriately addresses climate-related

risks, they could be found personally liable for breach of their duty of care.

Finally, the Corporate Governance Code, which is non-binding, also offers

strong normative guidance for directors to effectively manage material

climate-related financial risks and opportunities. The impact of soft law such

as the Corporate Governance Code has the potential to be instrumental in
shifting climate governance, as the principles adopted by companies form

part of their fundamental rules of operation.

D|EFZHEFEL T2 7 = v F —2hAfE I Nz & i IHHERER L

! Yoshihiro Yamada, Janis Sarra & Masafumi Nakahigashi, Directors’ Duties
Regarding Climate Change in Japan at 1-2 (Commonwealth Climate and Law
Initiative; February 2021) <https://law-ccli-
2019.sites.olt.ubc.ca/files/2021/02/Directors-Duties-Regarding-Climate-
Change-in-Japan.pdf>.
52 Directors’ Duties Regarding Climate Change in Japan; Report Launch w/Dr.
Janis Sarra, Co-hosted by Canada Climate Law Initiative, Centre for Business
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Law, Commonwealth Climate and Law Initiative, Applied Social System Institute
of Asia, Client Earth and Japan Climate Leaders' Partnership (February 23,
2021)< https://allard.ubc.ca/about-us/events-calendar/directors-duties-
regarding-climate-change-japan-report-launch-w-dr-janis-sarra>.
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Alan K. Koh, Masafumi Nakahigashi & Dan W. Puchniak, Land of the Falling
“Poison Pill”: Understanding Defensive Measures in Japan on Their Own Terms,
41 U. Pa.]. Int'l L. 687 (2020).
https://scholarship.law.upenn.edu/jil/vol41/iss3/3/

HH 2

Yoshihiro Yamada, Janis Sarra & Masafumi Nakahigashi, Directors’ Duties
Regarding Climate Change in Japan (Commonwealth Climate and Law Initiative;
February 2021)
https://law-ccli-2019.sites.olt.ubc.ca/files/2021/02/Directors-Duties-
Regarding-Climate-Change-in-Japan.pdf

#HE3

[Webinar] Directors’ Duties Regarding Climate Change in Japan; Report Launch
w/Dr. Janis Sarra, Co-hosted by Canada Climate Law Initiative, Centre for
Business Law, Commonwealth Climate and Law Initiative, Applied Social System
Institute of Asia, Client Earth and Japan Climate Leaders' Partnership (February
23,2021)

https://allard.ubc.ca/about-us/events-calendar/directors-duties-regarding-

climate-change-japan-report-launch-w-dr-janis-sarra

BhL 4
HOGESIGIFT Ta =KL —bHNF v 2 a—F (2021 4 6 AR |
https://www.jpx.co.jp/news/1020/nlsgeu000005In9r-att/nlsgeu000005Ine9.pdf
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PETER A. ALLARD SCHOOL OF LAW

Z

COMMUNITY CLINICS INDIGENOUS LEGAL STUDIES

Home. Diveczors Duries e

ing Chimate Change in Japan - Repars Launch (s Dr. anis Sarrs)

DIRECTORS' DUTIES REGARDING
CLIMATE CHANGE IN JAPAN - REPORT
LAUNCH (W/ DR. JANIS SARRA)

REPORT LAUNCH

ABOUT THE REPORT

Japan's primary prudential regulator, the Bank of Japan, has acknowledged that cimate change
poses a systemic risk to the Japanese economy and financial system. There is now
overwhelming scientific and financial evidence of the material impacts of climate change on
businesses. Since climate change has been recognized by governments, courts, and investors as
2 material issue affecting the sustainability of almost all companies, corporate directors need to
recognize their obligation to address climate-related risks and opportunities.

Directors in Japan have three primary duties, a duty of loyalty, a duty to be in compliance with
all laws, regulations, and ordinances, and the company articles, and a duty of care. Directors’
duties are set out in the Companies Act of Japan, the articles of incorporation, and the Civil
Code. The obligation of directors to consider the implications of climate change risk is grounded
in the duties each director owes to the corporation they serve. In their oversight of
management of climate risks, directors must meet the objective standard of what a reasonably
prudent person would do in comparable circumstances.

The report will be released in English and Japanese

This event is eligible for 1 CPD credit [

Download the Directors' Duties Regarding Climate Change in Japan 2

Co-hosted by Canada Climate Law Initiative, Centre for Business Law, Commonwealth Climate
and Law Initiative, Applied Social System Institute of Asia, Client Earth and Japan Climate

Leaders’ Partnership
CLICK HERE TO VIEW POSTER

REGISTER FOR THE REPORT LAUNCH [4

AUTHORS

a? b

Dr Masafumi Nakahigashi
Vice President, Nagoya
University

Dr Janis sarra
Professor of Law, University of
British Columbia

Dr Yoshihiro Yamada
Vice Dean of College of Law,
Ritsumeikan University

PANELISTS

Satoshi lkeda Masami Hasegawa
Chief Sustainable Finance Offcer, Financial Services Director, Environment & Energy Bureau
Agency of japan KEIDANREN

CENTRE FOR BUSINESS LAW GENERAL AUDIENCE

CONTINUING PROFESSIONAL DEVELOPMENT

Peter A Allard School of Law

Allard Hall
1822 East Mall

Vancouver, BC Canada V6T 121
Canada Community Clinics

Programs

Research
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ABOUT US

Current Students
Faculty & Staff
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Giving,

INFO FOR:

DATE: Tuesday, February 23, 2021
TiME: 400 pm — 5:00 pm
LOCATION: virtual

Event
REGISTRATION
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CONTACT. Centre for Business Law
t@allard.u

SHARE THIS EVENT
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