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KRENZET HBEWS A (investment adviser)
DY R R EERE: L7

fHSRE IZTBRLICZ>TBOLNZVWAEIVLoLe0nETIINED,
FEINC D FLOT, HOIETW22E T4, £/ nIG EES O
BITHHIZZRY 9,

RATZTEVETIIED, BRICZTEHNO L 912, BEGRFE2LS. [KE
BTG EHHE (investment adviser) DHHEREFEFE] L) T —
Y TTHEZ W ZZWT, WoObD k) IZiEmL7cwERnE S,

TNTIE, IALSBHWZLES,

[ O]

BEREE EOBRFYOEELRH LI T AH. ik, DRENCBIT A&
BIE%¥#% (investment adviser) OH ) FFEH] L) 7 - TIHES
W EEd,

FIMDOIC. BROWERE STV EVwERVET, LYaxk,
LY 2 ARIRER. B 1 @ Investment Adviser Act 3 X UF Investment
Company Act D5, EF2 D SEC O#iEETH 5. “Study on Investment
Advisers and Broker-Dealers” ® 4 D%l L CW/z720wTHB D F9,

TiE. LY 2R fhoTHEDIETWZEE T,

I. BLBIC

F3. [ELoiz] T,

[$x &I E %% (investment adviser) | @5 #% (L. Investment Adviser
Act ®202%(a) 1D IZH Y, BB 1 A2 THAVZZZE 2w ERVWE S, US.
Code @ 80b-2(a) (11) 12 ““Investment adviser’ means” &I E 55U D
DEF. COEZROEFI3IOH L L, EH 20 SECHEF ISR INT



WIS, AU, FEFICET ABE 2R A, T2V AR— b - O EE
T¢a28, ZNEELLTUTHIZE, FREHMEETITH)IZ L, T,
Z® 3DIZ7%4 T 1T investment adviser 12247225 & SNTWE T,

COEKR 2D SEC O#FEEFIL, EMSEZEOHE D J]HIZH T 5 53,
FRICERRERBICHE T A2EFL LT, 201141 HIZ SN2 DT, K
g CIIHREMEREOR ) BREE © 2 MR- TH ) 925, ik
TZDSEC OWEHEZZ (S THBY) 95

all

03

I. Investment Adviser Act IZBIFAHREWSEFHOAHE
FREs g

TiE, TICBLETCWAEETE T,

I &, KMECERBEYERBTOA ) FRREB T 2HEHR ) LHL T L
72, —ONZT ZTHY P4 [Investment Adviser Act I2B1F 2% & D)
EREOAHNEREZ] THY. L) —OVIR—TVOMALHY L5
[Tnvestment Company Act 2B T A2EMFHFEDOA ) FREFEHE] T3,

1. Investment Adviser Act (IAA) LEDOREBNEEE I 2Rl

TlE. ¥ 9 Investment Adviser Act IZBIT 2 EF2FEH T 25, T DHIIZ,
Investment Adviser Act DIEWEHEZ I T A MM E D Lo TnDHD
M FORMEEERSE T E 2w ERnE T,

2. B3EF (Investment Adviser Act 203 (a))

F9. BEFEHE 203 5 () ICBE SN TV E T, US. Code ® 80b-3(a)
T, () TEHFMIIOVWTHESINTBD 3, £L T, RTHT
XE3AN [Ag(e) & (DIF, ER L& XICFHORME LTlibN b4
EoTWET,

CDEEFHETITH, Form ADV 2§56 Z L8RS TwE 7,
Form ADV I21& Part 1 & Part 2 25% > T, ARFFEICEERER Vb DL LT,



HEPEEBEOFRANET LHIEHTH S Part 2A TR TAET &, &
BMEEEDFR L 2TV 2w b ok LT, THE O, 94 5.
BTEAN T TV —ROHEEO) A7, 7u—h -, FEROEORLE.,
BORBI. TOMIRIN, BoRE, MBHEOERISH Y T3, T2, MHI—F
RHPMERIATHEORY) =L o2 DL R L 2TV IT e o
TWwETo TNHIESECIZIIT L7213 TlEARl, EEO/NMITIZED T,
S E MR 5 & ZITHFICRMT 5 2 Lk b, /2. BE, £
NZENOBZ IR OHERSRME L 2 F T hnweE 2 oTwE 9,

3. BEICMT 3EMER  (EF8&H (Investment Adviser Act 206 (1) (2))

(1) BEDEEEDOTHICERH S h 3 EMEREE (“federal fiduciary

standard”)

VT, BRI T 2ENEB TIINE L RS CIIERES & PO
IZBFEL L7zvwEBnE g,

Investment Adviser Act 206 5= (15 US. C. § 80b-6) X. (D25 4) &
THHOTTN, ()& Q)DVEREBLROLMME 2o T E§, 206 5
D (D&, TERFBR £ 7213 & BKE O 720 OAT & 2 O %l - 5k % ff
)] & (213 [BEFEE 7B R L CREIR E 2 205 |- 557 -
R BIHFETLL] 2B ETCwEd, $4bb, S ETIELLEER
QR

COE) IR BT HRUPERRG 2R T L) 12k o7z013, HIBIE
DERBIZL o TTY, BAAMICIE, IS FE ¥ “federal fiduciary
standard” Z¥TH . C72dDix. SEC v. Capital Gains Research Bureau & \»
9 1963 FOEH R EmFOH R E R I N TV E T,

COHERIL206%KQ)DHEL o720 DT, NEIFL Y 2 AFIRERD
1 R=VIIZWETEY 325, fEICHL EFEd, B2 1R, 5000 Al
EDOWFHEIIH L THEME LA — P e ko TW KBNS ELT TH L1 L
RN 19604E3 H 15 H225 11 H7HZ T, RED 7DD L K —



FOHFTHEAZE#ID 2 ERNC FFEOMESZ 6 [T THA L TWwE L7,
Z LT, EhlL LAR— b OARBIHERE S NZGERO T K OHG [&08
FAL7ZZEZAT, INLOFESEZTEEL., FligzfFTCnE Lz, #EEFRA
B INSDOWFNIOWT, R L 2B I ATSR/R L TWEREATL
720 bbb, HONLAR—- FNTEHO L%, ZOLER—- M ENSE
MICE T, 2L T, BFB ZLOWBERVPENTHALIZZLICL ST
W OMAES Ao 72 & IZFHH LT, Flg e BTzl vy HETT,
SEC 1E, 206 5 (2)1ER T 5 & L T EMZIEfaZ KD F LA &
bR & SEF PRI RO TRA T L7z T OB % 45 K [a] [ F 2
FREHPTIZ, BEEFRAD, HOOREFZ®ETRAITE S L)1, %
ANLHIZ EA S5 BT, fEHOHEE 217572 2 E DVRER 2T IUS, &
E TR, EdBRTWE T, L2l &ERIEZOHEEL T L7,
ZOHHIZOWTIE. 2=V DTRL4ITHDO LI A TH AL TS,
1940 43 (Investment Adviser Act) 1. HEEEED, XNF TR W
g 2—Flm F 23RN — R E SR ICG 25K/ I8¢ 50
DD HH LW LRI T 2 T72012, £72340 % EEHLPICT
B L) R OENFER, FEEES LEFOBRICH» R AENE T 5
SREL VI REDNDH S L V) EZOBFEL T b. ] ZOFIL.
SE ST RHFIRT LR ETMELBEDELFIHIN T LEXREIAT
T ZOLHIT, EMBEVERNFE ITEER AT TE LWL R
WEZT55UIIEEE L) RAGRMARITETHRL 2T E R 6% T, R
T COWEFRANITIUCEYST S & LT, SEC OfERDBo LN E L7,
72720, THITIZER L OBMRTHEDN 5 Z LRSI TwE L7z,
Mo K CFEFR BT OEEBE R A, AT SEC OFFRE#RO L I LiE, o
Y - U— OO BEMRERET H I LR D EBRTNWIZOTT, T
WZxf LCL EREEIE. 3y - u— ki, KEOBERREEDO A % 3L
T AZENEELEHLEARINTVEN, RMEEZ0 L) HikiR
(action) TlIZ\v, Tabb, AL [FBEL T 2K 2 8EH2E1E



O (suit) THLH——I D “action” & “suit” LW IH) DIk, TE-
O — Edaction & Z7 47 4 EDsuit L) ENEZHF L TWHDZE R
WwWE g NH, IEY - "U—E®action THVFEL RITNIE R L2 WH D
& CRET AU EE B EBRRE T,

Z D 16 1%, Transamerica Mortgage Advisors & \» 9 1979 4 O # %
EEHPT, lF e [HIERIEME (federal fiduciary standard) ] & \»
IBEMEDLNDL D TT A, ZDORE LFED Capital Gain HIRAFIHE N FE §,
RER O AR=VDEARIDZ TEL 723w, [MHEE b—mMHE &
V9 @ id. Investment Adviser Act @ 206 55 & 215 5= (15 US. Code §
80b-15) T, DLl 9%, 206 S LERIFARIFRMED GEO N2V D
IZxF L. 215 SRidfBD N5 ERHFTHRLEONFE T— HEMEEZD
BEOFIRICH D LT HIEPBEHMEIN TV I LIZHLLTH S, FA
72Hid, 206 RVEESEFOT R e HH T S 7200 [HEFE AL
(federal fiduciary standard) Z4IHV.TLH) ETLHHDELHINHFEDH T
X7l LW T, T LK 206 4(1) (2) 1E federal fiduciary
standard Z¥T B T2 v ) KH IS, RS NLZ LI T L7,

72720 1940 RIS L o TIREDFHFOEPERERELZITHIZTDH L)
REDOENZOWTHID Thm L7z, 1979 4£ 0 Transamerica Mortgage
Advisors H# Tld 7 < T Santa Fe &\ 9 1977 4£ 0 #EF & FH T35
CHUI LTV 2 AD2R=VIE4IZREHK L THB Y 9, Santa Fe HRTIL
206 5= Tld 72 <, 1934 4£® Securities Exchange Act @)V — )b 10b-5 A3
EholzOTTIINED, ZITHHTI D “federal fiduciary standard”
EWVWI)BEENH T E/ L9 T, Santa Fe i, T #1122\ T Pepper v.
Litton % &0 3 D DEF RS EH R 2T IH L T § o FIH SN TS ¥R
(&, EIBERRIEE I D THEBOMME 25 L) 22 LIFRm LTV AW
EOIWEDLNZDOTEH, 2065(1) Q) Db &, HIGFRLEIFTHILTH
N5 ERINDLLHIZR) F LT




(2) EREHBOEANAE | BEERF L FEET (duties of loyalty and

care)

LY ax3R_=U T, SEC OHEHFIZ L UT, 206 5(1) (2) Db & HEFE
REHBOHHbILE LT, O OBR, @@ AR AP 2 4D
HHIl, OREPIT. DILE. @HFRMERBETHESEAWIIROONLS &
R LTBYET2, 202 206 FIFFEREZET L V-V a0IlZ, EoX
HHEHERRIEEL R T AW E 2 ) 27200, TTHRET2LEDNDH 5
EHIlbiEd, 8% 5, #EIKEEFIL, Securities Exchange Act 10
D) ROZDOH ETHESNDL V=)L 10b-5 DEET L [FE] 1I2oW T,
EREHER L TR %2 EPMEICE~TEY (1977 40 Santa Fe ).
Fo. CHBIELR, FEIREBREBEEIMEICERL X b,
Investment Adviser Act 206 55(1) (2) ®251E3 % [FERK] 2V # RIS AR AL
ORI BRI TERWERDNLZ 25T, FHATIE, LD X H Iz,
Bl L BET DT, BREFEND RIS U T L LEX D LML TE
72D0 b o &b, Capital Gain TRz L H 12, 206 508
7474 LOFEEEBEL TWAH7% S5, Securities Exchange Act 10 5= (b)
DIFRE13 R - T, FEREBRFHERDFELR L L) 1THRbTHAR
BH#EwEBbnFEd, ZOHBEICE. 2059 RBRIEZFTRED

——206 5 (a) (b) HS[E L 72 & TOBMTE YT LD, H5HWIEEE
H 72 D 7 BFEZTCHRIVWEBWTES, 44—V [ FEFEEr o %

ZOME ] OFGTY. T2 THWY EIF7-FEEIE, SEC OMiEETERRK
BBz DL LTIHEIN TS LD TT,
(3) LREHEDDO-EEDHRTT—IAA206 D & DEFRIERHELE
ol ¥4
CCTOFRLEIREL2OIIHTONT T, 120, FEMYAFEERRIM
o T2065(1) 2)ERDFEDLNTZHFLTT, THHIE, FHBAIYAE
TRV D B DT, FEROFI OB EHMNTT . b 1 DIIARBIRDHE
Lo lZRETT . AR L, BBIAELROFE L ERT 55 KOR



FEEAELEERVE W) OPFEHAITT A, 206 5(1) (2) Db & TIEIEMENH
EINTVWET, kL EREHELOMMRTHEL 2 5D1E, BHEOFEFE
T9,

[ R EFIRDE E S 7-F%] & LT, In the Matter of Gray L.
Hamby H#k23H ) 3, ZIUINA ) A7 EMICIEE L W ES VRIS,
EBIFE LTz, 72, 77 Y ORGP LE LGSR0 7 7~ F
EH bR TIERNGICHRET HEENGNH, EBIIEL LTwihholzd
VW) ZET, TNHIZHT 2 ARFEIIR K OABZRAT 206 45 (1) (2) #2472
LEmLTVET,

INPAMC S . FBRIAEFIIRDME & 7 o T 206 52(1) (2) #RIAFRD 5
N7z OEMELIL BT T E T, SEC OfE#H T, @QO#EHER VEH
IR D H 2L (DDIRETHHEN TV ARENZNIZA> TV T T,

WIS, IABRDEEE SN2FEE] T, BBWAEZREH 5 DT
TEBRL T MPEBRL 205722 EHF—ZOHNFIL. TII\ELNT
WET LI, RO (BIEW) w0 b 12, B E3pRE %
M2 (TRMEODH L) ITHOARFHRPHMEE o 72FHE T, TN,
LPaAAR=UpbitEoTT7T_=VETHY), 3OOMFBIIHEHLEL
726

120, [Pagzedd (Withod 2) HEOEEH» 54 L 5 F 4K
ARBR] TYo ZOEARMZFHeE, In the Matter of Ronald Speaker & \»
9 1997 £ DHFHFE T, Time Warner #OE A FNIRE T DS FHEIC
FRLGWTHSDE > TLE o722 807206 :IERT A EENT L,

ZLT, LYV aASR=VIfToTWzZnT, 22H T, [BRHE
PHELLFESMHIOARR] T TNICHTLIHERIL . WAHALTE
HDH-720T, TZI2IE32WETWE T, 1 2HIE, In the Matter of
Mark Bailey & Co. &9 1988 DL DT,

Mark Bailey & Co. 1Z SEC 1258k § A & W53 . Bailey |3 Bailey 1t
DTVIT Y N THEMETT, Bailey HOBEED 75%13dH 5 70— 7 — -




T A =T =5 O T, ZOREE L OMIIHWE L - Ba320x. Bhs¥Es
I % & IR 2 008 &EE 5 2 TWwE L7z, Bailey 25 O B
Taf5 L) Rzt L, Bailey 4% b # & T 720 & v ) Flsg OFIER
GRGHR R LWl 8 B2 LN Ta =D — T4 — T —
WG DR Z$ 5 L) BEPSKED D o728 SIZFEHOLEZ L%
MofzZ llx, 206 Q2R T S LBRTVET,

COLHI, FFHRERRL T aWnE W) 2 DA b, B0
REMFRLIVWT O — - T —F—DEFEEML I LI2Lo T, BRI
P9 A BHATERBICOEK L T b Ll R0 1X Bailey #7213 Tldd
) ¥4 A, Fidelity Management Research Company # =% Portfolio Advisory
Services, LLC iR T b | W BEPUTIRIEL D 7RO 515 & SEC 5 LT
EQ N

22OHWE, VI N FTF— 707 T ADOARRT, Dawson-Samberg
Capital Management OFf T3,

Dawson-Samberg (& SEC (258% 9 A & & T ¥E#H . Mack I& Dawson @
VI FT— - Tar g AT HHLEE T L2, Dawson (SR IZHH
RENTVWRWEH (BANZRITRE) VTN - FIF9—- 7L Ty M &
ANEfE->TEY . TOFITEEOHRE EHITHMLTWE L L2, £
IS CCHEEIICHRTAZEDRNTETCWERFATLE, VI - FT— -
TLyIRAY ML, BEOOED OB O 28R T 5 2 L &5 &
RCWEFEEDVNR /L2 s, BIENLZARHEISH 5D TH Y,
BIZEOTEETHLZ L, WEREOHEOTHHEN YT~ - FF7— -7
LYy Ml b, VI ¥ —OFRITERTOEETHHZ &,
Form ADVIZV 7 b - 95— 7L Yy baflio CHIbNLEMmPY —
EZIZDOWTHI/RL TWwW7z & LT, Dawson (3l AR R FRIT% &2V 7 b -
FT— 7LV baflioTn/llZRRLTVRWVE NS ZET, 206
FEDRO LN T L7z,

3OHIE. RIVERIATMIZEI T 534 C. Deutsche Asset Management,



Inc. £ \29 2003 FEDOFIT T,

Deutsche Asset Management (DeAM) (2 SEC |2 & 4% 3 A GBI S3E C.
Ra—Fa7n- 77 F (MF) ZREHFEF-EAZRMEL VT L7
Deutsche Bank Securities (DeBS) (& DeAM (2B 5 70 —H— 7 1 —
7 —T& V. Hewlett Packard (HP) #L#% Compaq*L& &6F9 2 2 & I12F
THYEHE LTHP HIZEDLNTB Y, HP #1iE. DeBS IZ#H & LT 100
T3V (BHARRRSNAUELE 512100 77 FV) 2FHH) 2 EIZHEBEL Tw
F L7z, DeAM i&. ZOBET % MF 128 T HP otk % 1700 J7 F v
AHELTED, MORXZLOEIIITT 5 & ) mIEORITHZ 35 & ik
ELZOTTH, T0H, B TAHAZLITHEZEZFT L. 2D LI 7%,
H OBRED HP O &G DRFE b o THE D DeAM Dt
AT O PE BRI S- L T < R0 % B 97 1SS O s guke & AT
TAHI LI, 206502 IERT S, TLTC, HEI L TOUHRIIEDD
EhWEE->TWET,

Db 32075 TBIRMED S 4 U AR OANFR] OFRIIED £9,

WRIZ TETOMEIC X o THE;T AT 52 L bE L HFHMID
ABR] TYo ZTHE, LT & Capital Gains kD L H 12, HHOPBS
L7z THEHENESTANT, TN > THS P L) 2 &
IZBYE LTRSS H B &\ ) T, 2 2 Cld Valentine ik % 2817 C
WET,

7T R—=VI2\WV o TV 72T, Valentine #¥4T3 %5, Valentine I3, FH%
122 ) = XA S ) — XABRRICKIRT 2 2 L 2 #0052 LD HG DX
WA FHEZEMESEL Z L2/ TWIZb b o, Ehx T4
MLIEATLZ, 77 ¥ FOH@RERLERHIRADZHRIZ OV TOTEH
WENTH) T LD, 2N TH VCAM M U Valentine (2135 % #1005
ZEIOWVTORGMHI Z & THRT 5 UENH o728 LT, 206 5(2)E
RaBOHE L7z,

COEHI AHROFEFETYH, 20651 2)0b LEHESBOONT L



7o £ I T ABFRDBED L H 12206 FOFFKIZFHELT L0009 Tk
IZDOWT, ZEALEHEMRSINTVERA, bok b, FRIZL-TL BR
SNTVRVHNED, BEPSHEEIZIRHPER SN TS Form ADV 12
BUAREETETH I EDPAFEFIRIINSL L LT, B AHRTIE R
WIENRE Lo TEEZRBD0DH Y 3, LAl £ [ABR=FF
] LW E L T\Wb T b b Capital Gain HH TS5 L 912,
206 5K1E 7474 OELEHREL TBY ., ZIIHKEYSHEE DR IZxF
LTHE) SEFSELEHERDOHRICKSEFZE) TY,

(4) EFREDEAEICET 5 ZDMOMBER

WIS, [HEFAERREEAEIZRE T 2 2 O] T3,

T3, MEOEXDINAEDOZLETI A, T 1id Capital Gains T3 Tl filt
NHEN/ZE AT, 2065 (DITHLETTD, @ RLEZWEFRI N
TWEF, TNIZDOWTIE, Steadman v. SEC &\ ) gk T, TAA206
(D) @2)1F, 22N 334 TH 5 Securities Act D 17 5z(a) D (1) & (3)
EZEICHIES N T LIRS, MEOEROZEMS Z L F CIZHR S
NAHNEE LT, 2065(2)1d (17 %&(a) (3) L [AH) HEOEXIELETIE
s, TAA206 4= (D13 (17 e (a) (1) L [AAR) ME OB PER SIS &
LE L7

BEDVIEL, WAALEZIATHTELFTIINE L, AR, LER
\» & Monetta Financial Services, Inc. D[RO FTHER STV E T,

Monetta {J#tid, I 2—F 27N - 77 v F (MF) LHAOBEEIZH L
THE L TwkEDERE (MFS) #% 70— —» b7z 1PO
DR Z. L% MF OUGH R OBE b SO /2B ICH ) BT/ =14
M OBZ HIXZ OG0 6 G655 T FVORIREH{—FET, K&
WIS EEDANLTFARA L EN D BT &b, UREIE B OB~ DO E] T
SRR 2 72 &) FEIIE A, TR ORI IR 2 E ) BT
FEL, MR TIEIRVEZ RO L MF OEE T LTRHRL T
Moz Z EA206 5 (1) (2)12EX Y 5 & LT, SEC 3 fkranaaiL, €

10



NeE 7 KA XEFRRHTARBDIZEVIFEETT, TOL X2,
Investment Adviser Act i3, HEDHEEFEL G R L2EMOERL Tniwne
Capital Gains ¥IR25Fw U722 L 25 H LT, BENFELE L 2 THERIE
MoObLNLE LT L7,

FIFIZ oW TIE, Transamerica Mortgage Advisors HJd & 2 AT L
it E L 724%.206 4 (1) (2) 121ZAARYFFME (Private cause of action) X7z \»,
Lo T, HENPREFFRRZIRET 5720121, Transamerica |- CTH T &
7z Investment Adviser Act 215 5z (a) 7* 34 45 10 5= (b) K U 10b-5 % fii 9
Lk wndy 2o TwnEd,

RBIIEA R OESETFEENC LD LN & D L B o720 T Hs, FHR o
e l, HEIE WA EET,

4. £&H

TlX. & HTTH, Investment Adviser Act IZBIT AHEBFHEZ D
B ERFEHIE, 2065 (1) (2) &) FEEE LGOS EREONTED £
A5 34AEED 10b-5 L IFRE T, IEY - 0 — EOFEROEM 2 KD
5HDTIE R BAEMICIE. BBUAEZRS % TH, $72, KBoE
BIDFE S HEDVIES LE RN E V)BT, BEFMZ 2 b0 L LTHE
LTWnaEn) ZENRFRLEHR VT,

M. Investment Company Act IZBIF LB SHHENAD
EEet: 20

&Iz, Investment Company Act (ICA FHESHHE:) 2B A2%KEWS
ELOE ) BARBIIBESE WL EET,

1. Investment company Act of 1940 (ICA) 36 &
BT EDTAA206 50 b & Tld, HEBMZEEVHEE ICHRL TWido
722 ETHEDPRD ONTFHEPNL DL H 72D TTA, THZNIEKRE

11



WEFEANRRTIUL L o72bIF T, LaL, S BEE L L BT
5 ICA (FEEHE) 36 FIIBIT2HEWFEEORERIHIL. BRME
DZEEFRLET, BARLTOARTHT, BEPEESNLI LD £
Fo LY a XPIRERD 4=, [15 USC. § 80a-35 fER#FHEK] %
THAL SV, ICA 36 5D HAGERTT . 36 5 (a) 1L BRI TE 925,
HFFRHEDNRO OGN T ZNRELMEL 2o TV R WD T, 22 TIH36 5
(b) 7217 2 Bz vwE BnE g,

365Mb) k. UTOLIITHELE T, [BHL TV IEHEXLORED)
BEHIL. AFIIBWTHMZ ESHHESH T GG ERRAE P SIS H
FIEEOBRE I L T b s b ODZHEIZOWT, BilFEE%
BAIDDERLENRITNE R SR, SEC 7213 (SgxEsticnrbo
T) HESHOFEHRREAE L, UHHKEMEE L -3 Z20BRE. K50 (a)
THIZSNDHRIMICE L CREAFRB A ) BL U LT, UExaatE
PTRERIRE B D OB EEF IS b NI B 2 B EN &
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EEWVHEHIN 2 B> T\Wwh, T advisory ISR AXHMETL £ 9. 7220056,
H 772725 1% investment adviser DE L L2 S WEWIEZEZDH ) F L
7z (GBRC. PEIE LT 2005 4F B BRINELE 2 2D 51— 7/ — S —HHI7S
5 ST 5o Rel No34-50979). €9 ¥ 5 &, TAA GARL. AHZEF T
D206 & EL)EAINDLE V) ZET T 7 = AMIZIRT TR
7ol BnwET,

LZAHD Ky N 75 78 (GBS, Sec. 913(g)[BD I2xF5 % FD #%
BOUHER ] o (D) FFEAIG A 15 SBINO T T IAA2LL FrEd b @ L [H
FeDAT A3 (the standard of conduct for such BD with respect to such
customer shall be the same as the standard of conduct applicable to an
investment adviser under sec.211 of IAA) % BG4 35 70—/ —-
TA =7 =100 L TRITNEOB AR EHERZ SEC I25-2 %) %%, SEC (2
%z 720D, E)EPTOLN 0N, L Ibrbkv,

SECHAEIENHEELEZ AN ATV Y REOLDS (AR Y) Haw
FFE. AV oTCLESLE) DT, BEIZEsTwE S, GER
uniform fiduciary standard &\9) d DIE—1K) EH V) L DIZH D ZF9) 2o
72D B LITHLDEIANH o7, BA TV ETwE-5720T
$o
BEREE TALEOSOTHMO THRE XA EZ TWASH LD
JRwoTyinEd, Ny F=77 027913 5 THANLEES %5
LH7U—J— T4 =T —OHHNZOWTHAET S L H SEC 2y LT,
SECIZZMNICBET 2V — ViHlEH SRR T, SBlEERREREE B Lo
TATARIEIZONWT, MFEZ L L) E LD LERVET, bEAHA
FRENEFEFAL TRV TTHSECOY A Ma 2 &, F57EE D1
L 7z fiduciary & SEC SN 6 R8F L L9 & LT 5 fiduciary 25 & 9 %%
BT LDRINVEZENPENTHLLR— M DPHo72OT, ME0POE)E I
BZZ)ELTWZOTE RV L - ZHHO ZHBREIZH> TWiaho/zh
HLbIH) A,
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BAEE THVISIIEZRDZOPARLZLEIOTTIFE. 2935 &,
RLZEDVTITKELLS kD, BRERL, 7H—T1— - T4 —7—Tb., &
HCHAB L x> TnDbDL, v PTHMALDETELD L TIEK
EHDEDDH L GBERL. B4y PEFIZEIRHE 2RI ZWHRTIEED -
ol A, ERIIEEBEMNY - A Z 7230, Ay POIE) AT AR
FICFEABEENIE LT LG LA FD 23 _LET L2 0mbdd5).
% 72 investment adviser (2 WA WA L LDV WVL e nhln) 2k
T, o Th, BENICME L) T200, I bhLRNWTT,
HHNIEE o EMBLAENB - L % o7 standard. B3 512, FAIRIE
RHEICHEIN T RVWEBAN R O HTONR, ) 0IHIDhELbHh
LIFE HERZDDICLEI b, §TKHLVWEESTHREDTT,
BE (B) £8 AOHUTTA. SECOZEEN b T, 1Ny -
TYR - 270LT L VOADNREREIILZLZDT, BIODDIIEEIIRY L
BwEd, Zhz 3560w 0, MBED NI v T REHO FEE
FExZIT T, 6 HAICHRET 2L 0wH) T LilhoTwaLEHIOTTIFNE
bo

5L SECIE, 7u—#— - 74 —F—% adviser |ZEFHKSIELDTh
KTy 7a—— - T4 —F—0FHFLZTOTE, FEL PUFerLoTw
HDT, ZOELTHIZOWTIE investment advisory DT &AM % % 5 2
EEDLEVIFHLWHAIEZ DL 2O TRV h% L FIFHERN L Tw 9,
FIZHATOFE LHESZEWE LT, fEFSHIEBEIAICHT LT
LD TT e R, 2ZIEHATE ) HEBMZEL., BEOHM AT
LWV ETAHLDT, EFAHIEMFIZOWVTIEIEHM A B TRV, 05,
S35 L1 HS TOMNMERK L LTo [AlEESHICEET 5 EHROFRM
XIIME] TEHATVRDEATT, THLHFLTWATERVAL VST,
FIERVERTHE, V7 Iy avolEEP, WAVSLTITLLHE
HEZTEN S B DI T,
COLHICEIIHATOLRLMEIZIHLATTIFE, £22% SECDITH

39



Ry R 77 7B0REZITC. EEMICEFACHETAZ L > T
LOEMRL, AUV NVEBEHLELE) EWV)I T EERAH) E LTV,
ZTNIEEH L TwiwignEd, 5EaTRoNnsb L) SECTR->TIEL
WEW)DRERDEZ T TLHALDT, FIREEDMML T, SECHZ
7R B EEEL E 2 H D IRL L ITE ST E T,

#HEHSR HAMEHLE VS TOH T AV AEZBEIILTE) LTVD, TR
HHEINWITE—AL =T T4 —IZEENTVWEDT, 70— H—T 1 —

—ldEETLCWwaIThESL, MV T7 4 =% > THWH 5 adviser T
FHRWEWVIBRLEOTTR, TT2AS, HEAOLZZIET7T AU BT
W, i, BRI, AEMERBIIEEEr,) ETTOT, Ta—F—-
TA =T —IZbBHIND L) BERTIZ. HEDIZ) DAV BIED ]
EZZ) o TWE T,

BE (B) £E8& —FMEI, 7TV AMLKR=DPFORNT, TAY I D
EUDL D% F/EEAL THWTT L.

HEHSE VWALALTHEMEWLEILAINREDL, FEOEMICORD
FLAOT, REEHTISVwETITNEL, 2oHh7c) L3ETWEE
TonE BwvE g,

EESEEIIZE) DB YT ) TE T L7,

HTBHOEE SE W& T T, AHOBEEZBOITHEX L HLE L

VARG Y RIZB A THMEFIRETHRT ERD 9,

Z 2T REEMETI DN IO ) T LODBBIZBWLELZLH I
BT Y725 BARBICIINEE 1 A LB S W 7250 8 D RE DT 4
ICTRfEID FLOTNZE  2MHOHETREZFIT L2 ERVWE T,
THRBNEIC 8 D TT & LA, NITSEA, fifEded, R —ded ., st
RIS . e, mgsed. T L CARHOEEE, D8 Ttly
WE T,

INLD8KDT 4 12iE. REBICLWEZAZHLDITH Y THATN
Eb, FROMOUINZZ L LOIHREV) T LIRS ETWEE,
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MEFRDOERTO THME  FHERFN O ST o nwEBnEd, ez
EALLBHECEL EFET, 28, THEICY > TOREZOMIZO X
FLCIE, oMEZIY Lo b02EL HIZE&E LTHATL
TBNEFTOT, TNxTHAVEZITFZER VT T,

ST ERTHEAE L TROE TV XFE LT Y PR TWLE
To TNT—FIHRELZ STV ELVERVE T,

KEEWHRE., ZBERICBML T2 & T LERAICIE, JHEZT
TIERLT, FFIHEETHER R SH#Hme LCWwW/eZaE Lz, REHD
FEHNHIBRIC AR D T L2 L., RREE BIRANVZIENWH 200 QIFFER Wiz
72EF L7 BRRAFOTHIINESHILB L EIFE ., 90k H T
SnFE L7,

FHEISR SOOI Y Y FTL. LD LM TnilZads L,
)LL) TENE L

#HHESE 4B, MRKXOSHIIOZFTLTL. L2 REBHIIHEERO
IO PHFWOTTEE Y SETWZEE T,
AHIZUETHEWZLET, E9bh02k ) TSE L7,
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LY o

KEIC

L.

BIFA5EEHE¥%Y%E (investment adviser) DF 513835855
201743 H 29 H
HERYE #HE BT

XL HIC

B Bh =34 (Investment adviser) & 1d1?

Investment Adviser Act (B4 T IAA) 202 (a)(11)
CRERICBT A E RS S, EE, LAR— b - O ERITTAZ &
cENEELELTUTHIZ L
- W ARG TITO 2 &

g E¥E 0A D BT A lEE
SEC, Study on Investment Advisers and Broker-Dealers (Jan. 2011)

https://www.sec.gov/news/studies/2011/913studyfinal.pdf.)

IL.

1.
(1)
(2)
(3)
(4)

Dodd-Frank Act913 §:% %15 C. SEC X, BEEZFICIEHRICET A2 5% )
SETHLED, T — Al RENEERITLI RIS - L CEH SND
TAA206 (DB L VRO b & G BEHEF BN S5 O LRI
HIRERBHEEEO—L— L OHIEEZRS,

Investment Adviser Act ([Z31T 2 &R S¥EE OA O Fi8RE
Investment Adviser Act(LL  TAA) L& B S 35 12%09 5 B

ARERFTES

BN DL

G R ONE S ST

EAEIIRTT 5 Fhe

1 SEC, Study on Investment Advisers and Broker-Dealers, 15 (Jan. 2011)
https://www.sec.gov/news/studies/2011/913studyfinal.pdf. (LA T SEC #h&E)

1
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2. BHEEY (1AA203(a)

Form ADV (IAA Rule 203-1,204-1) Part 2A

WG EEF OBE & OFRSHRICE T 5 FIE

E.g., FEEIOHME, oW L, HEEA NI 7 V—BIXUOHEDYI A7 Ta—h 1L —v

(Y7 b E7—0RHAERGIEROR Y 2 —3 L O Directed brokerage % & ¢) | J#Z 1 JEE
DOHFE., RO (Client Referrals) =DM, B, WHsHHE
—¥FH O/ (brochure) ([ZE®, Fi%k L WERKZHGHET 5 L & (L7iT2 0D (T#
L R2T R BT EmEZN LN OB O/ (F 72 ZmTE O /M- 6 4
C7-BEREROY~ ) —) 2R LRITER 5720 (IAA Rule 204-3),

3. BEICKT HEMNFES - (FREE (1AA 206(1)(2)2)
(1) HESEZTOITHICHH SN HEFARERIENE (“federal fiduciary standard”) 3
U AR SLE A i S C & 7
SEC v. Capital Gains Research Bureau, Inc., et al., 375 U.S. 180(1963).

RGBS D L EUE B L OWTERRE OB OBREERICI W T, &S EFIL, #EL X
OEEBR 23083 5 2 & % ST 272 O AR E (reasonable care) & #4 5 FEIR 1) 575
(affirmative duty), 35X OV, & O (utmost good faith)FE#5, T X COHEE /R HF A
+43 N TEIZ BT % (full and fair disclosure)HE 42 A 5,

Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 111(1979).

2 TAA206 413, BhE¥Esn, () BEFEE £ 12 0B ERE 2 KR O 720 O] H 005
WE - SIS AL S 2 & (2) BEFFRAR £ 70 IR ERER ISR L CRE E Ze DS - 255 - 25
WHEET A L2 HETH D,
3 Z Z TR IE SEC HE T 21-40 HIZE L 2l T 5, 728, SEC#HiETEIX, BFR
FHLIFMZ, Principal and Cross Trading Requirements (IAA206(3)). Record keeping
(IAA Rule 204-2) . Custody of Client Assets (IAA Rule206(4)-2) DOFE %215 5,
4+ TAA206 £(1)(2) % & I 58 OIT AT 28 E7RMALNE (Federal Fiduciary
Standard) ZfIHITHH D E L THIR L-EH ik E# & 1X. (SEC v. Capital Gain
Research Bureau, 375 U.S.180(1963) % 513 %) Transamerica Mortgage Advisors,
Inc., v. Lewis, 444 U.S. 111(1979) & &1 T\ % (SEC #5E 21-22 S ), EEE. 1940
IR Lo TIREBSEE O TEREREE] 2463 TH LWV I EDDOERIZ OV TR
C7=®i%, Transamerica FI235] 3 % Santa Fe Industries, Inc. v. Green, 430
U.S.462, 472 n11(1977) Tdh %, 7272 L. Santa Fe HPLZ ORI E LTI HT 2 HIvk
(Pepper v. Litton, 308 U.S. 295(1939); Moore v. Crawford, 130 U.S. 122(1889);SEC v.
Capital Gain Research Bureau, 375 U.S.180(1963)) D HIZZ AU OWTHEE®R L5 H D
Lo icilibhd,
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(2) ERBHOEMRINE - BEFRH L HEEFRY (duties of loyalty and care) 5
MERB L, WESEEN, BEORIEEZ B AORRE LY TALICENRWEB L ED,
FOMBEDHKEOFRSIETH 2 L2 ERT D,

HEHEGIT, BRESEFVE L A EMEE 23R ERICEE~OIS 2 K30t
TN EHET 5 72D O A BN E A 32 2 L 2 ERT 5,

EREBO : FIRHAER OBRS

BEMEREE L. N TERVIE 2 —ERNE BRI —RE S EEIC
HZ2KICEEL RO H 2 H 5 DRI 2 2 F-wiz, £middba bbb
FL0IT, TANTOERERFRE TR LRTIIER LR,

ERFEHQ : WAEMER L OVGEA 7

BB B S L. 1R 2 BB S A IR DR RSIR I OE o B ISV T, R
2 LTV D EREICIRE TE RITNIER B2,

ZAUTINZ T, G FHEE L, F L AEHE IR ZRRERIHE~D S & 55
MNETHWRWERET D720 OGHEIRHRHAEZ LT LR b,

[RRAHO : TS
BT S 1 B DR 2 UTY B 1210 T 0+ 7 (= T — 2R 5 B
b5 L XTI, WA OIESIEIC D TRERTE R R IR By,

Rule 206(4)-1 1%, #EWSEEN, s — v 227 2 &m Bk s &)
FLRBEICE T, BEFREICOWTARELRELITRBNERETHZ L 22T E0
WL, TAA 206(D)@QITEE AT D H LD HRBICBWTRENINTH L = & 2595,

EREHO : FRMER PR T 0

BTGB EHEFT. MEBEOREBEOMNN & —ET 25 HIETHIRMEL RBITHE L 20 b
L, BREOFIEE A5 OFED FAIZHE N TER B2 (BEEE) .

RO MRIMTREOMIR A AT HKEH S EL L. Stk 2 kFELE=F— L%
e 2 RBATEE L 22T UE R Sy (EERD).

SEC #5322 H,
SEC #i753E 22-24 H,
SEC i 27-28 H,
SEC #5#E 28-29 H,
SEC ##&3# 29-32 H,
10 SEC #&5# 39 |,

© o 1 @ Ot
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(3) LB Z2RO e FREOMTMN—TAA206 DL & OEFFRILAEL 1L 2
O B RER RS- E ShizBEgn

In the Matter of Gray L. Hamby, Investment Advisers Act Release No. 1668 (Sep. 22,
1997)

Hamby 1% SEC (286 2 B EIZHEL L 5L TCORWEREHSELEOTLIT v b
T o7z, Hamby &, FEEN, HEOEEDIZFADDTNREIE LIMEROV A7 Db
DHHDITHELRNEVNIEER N T T VU EBEICR L TR TWE23, SRR
YBREREENA Y AT PGEIEE LW e, 72, 77 ¥ ROEGBIHN B4 U IGEsix o
77y RERDLECGERTHICEET D LR ITWR, EREITE-7=< LT oz,
INBICET 5 ARERTE LORBRIT TAA206 R(DQ)IEKIZY =5,

@ ARBRABHELE shicsg
— BEOFIED (BER) WIEOb Lo, A ELEERE 2RSS (MEROH 2)
ITRADARRBMEE 72 o7z,

1) Was &AL (AREEO® D) FEEOHERD DA U 2 RIS K O AR B R 12
In the Matter of Ronald Speaker and Janus Capital Corp., Investment Advisers Act
Release No. 1605 (Jan.13, 1997).

Janus 1L SEC 288k 3 2 BEBIS¥H . Speaker (37 O T Janus N EE S5
EHDD MF OV 7 A AT LUT v N Tholz, Speaker IE, BE (F72137 7> RO
DI OREDOBEDZ RFET DHERELH 2 5T D Janus OFIFRERO 2V ETHE)
WZBRET, BXOEAOREEZ4TIZ, Time Warner (EOFEICHFNCEE T 2 S %
D ZLickoT, FREHER LI-E Sl (TAA206 F(DB L U@%EN), 7z,
Janus [FMHEBADOEEG 7 7 > FICB/R L, FERIORE 215 5 A2 2 £ > THhigno
7=, Speaker ZAHIHI/RFIETENL L T2 2 Evh ., TAA203 Zk(e)(5)E 373

1 Z AT S, In the Matter of George F. Fahey, Investment Advisers Act Release
No. 2196 (Nov. 24, 2003); In the Matter of Hennessee Group LLC, Investment Advisers
Act Release No. 2871 (Apr. 22, 2009); In the Matter of Justin S. Mazzon d/b/a American
Blue Chip Investment Management, Investment Advisers Act Release No. 2145 (July
14, 2003); In the Matter of Warwick Capital Management, Inc., Investment Advisers
Act Release No. 2694 (Jan. 16, 2008)%723&% %,

12 Z LIAMZ H . In the Matter of Joan Conan, Investment Advisers Act Release No.
1446 (Sep. 30, 1994); In the Matter of Nicholas-Appelgate Capital Management,
Investment Advisers Act Release No. 1741 (Aug. 12, 1998); In the Matter of Timothy J.
Lyons, Investment Advisers Act Release No. 1882 (June 20, 2000); In the Matter of
Nevis Capital Management, LLC, Investment Advisers Act Release No. 2214 (Feb. 9,
2004); In the Matter of Dreyfus Corp., Investment Advisers Act Release No. 1870 (May
10, 2000); Monetta Financial Services, Inc. v. SEC, 390 F.3d 952(7th Cir. 2004); In the
Matterof Kidder Peabody & Co., Inc., et al., Advisers Act Release No. 232 (Oct. 16,
1968)% 0 b %,
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BT,

i) BAGRIED B C 2 RIS FH B O AP 7R3
In the Matter of Mark Bailey & Co. and Mark Bailey, Investment Advisers Act
Release No. 1105 (Feb. 24, 1988)

Mark Bailey & Co. (Bailey #1:) 1% SEC |Z% %3 2 & B S5 %4 . Bailey I3 Bailey £k
DFVLIF o TR ETH D, Bailey tEOBED 15%I1LHH 7T 0 —h—« F 4 —F—
DB DFEST (referrals) T, Z DK & ORICHERE L - & RIS T TG %2 & 2
RT3 E 5 %2 Tz, Bailey BN#EZE DR BHIT21525 &9 FliE & Bailey D4
BHBAN 22T T LW S FREOBTER R RIS AR L Tz 2 &, BE LRI LTL
niezu—0— 74 =7 —ICWBIOHREZ T 5 K 5 BED HAKFEN B - TR XFHOR
DA E Lipho 7o 2 &1, TAA206 R()ICERK T 5.

—Mark FR DO X D2, BREMERE LT r—h— T =T —EHHEEXD (H5H
ITRAERTD5%) 2Ll o T BEICHT DREPITEBICHENT D Lk~ FF & L
C. In the Matter of Fidelity Management Research Company, Investment Advisers Act
Release No. 2713 (Mar. 5, 2008) ({7 € DL F 7 h &gt L, HAMBEGEOH 5 77—
H— & DORREHERFT 2 72010 BE OIS HUTORRICYE T n—h — 28R L TkY | £
DEERFRSFAL Z R L TRV DR 6 BPITEFENH S & L72) ;5 In the
Matter of Portfolio Advisory Services, LLC, IA Release No. 2038(June 20 ,2002) (% %
WAL TND T —— 7T ¢ — 7 —ICHM A 3L D 7o, IEHETSHICBIT 2R L~
=7y NAA N —OMOBBNZYFZT v —T— 7 4 — 7 — (BB OPITITIIM S EL- L7
VW) RS EES L Z LICOWTHR L TV RO Re b3, R BHUTRBIERIC S 722
S72) Wb D14,

1B ZPAMZ . In the Matter of Morgan Stanley & Co., Inc.,Investment Advisers Act
Release No. 2904 (July 20, 2009) (£ < OFHE & K, BEZHAT LT DENHE
EDORRMEDT= D HNOFHEE THRR I TV ARWEMF ZBEIZHAT) 5 In the
Matter of Jamison, Eaton & Wood, Inc.,Investment Advisers Act Release No. 2129 (May
15,2003) (BZFAZAMITLT<NDTB—H— T 4 —F7—LOBMRMED T2 BEDOHS]
DOPITICEF% T 0 —h— - 7 4 —F—%f/) ;In the Matter of Fleet Investment
Advisers, Advisers Act Rel. N0.1821(Sep. 9, 1999) (BZ ML <Nbr T a—h— -
T4 —T7— L ORRIED DR OB OPITOI Y FE T m— T — « T 4 — T —%&ff
M) E0d 5,

14 el BERAE LGS EFRN, FEEEZ 3L THIE¥EE O OICBE 8% L C
HH I TEDITE, BIFHEICEEREIC - EORRET A L EERT A EHOMREZ G
ByE¥EH LEFT oM TRbI T blend L, BN SRR EZETF LTS
INEREDD DT DWERE N % T 2BHENREDSEICRI LTS (TAA Rule206(4)-
3), BEBEEFIL. K L OREEZORERIORIRERIC, BFE OFmIC L SR
HH (ZHELELEOBAROHAMAD) ZBENPLZTRORTIER L0 E ST
% (Requirements Governing Payments of Cash Referral Fees by Investment Advisers,
Inbvestment Advisers Act Release No.615(Feb 2, 1978)).

5
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In the Matter of Dawson-Samberg Capital Management, Inc., Advisers Act Rel.
No.1889(Aug. 3, 2000).

Dawson-Samberg (Dawson) % SEC 28§k 7 2 &I E ¥4, Mack (X Dawson Y
TR FT— T s T AEEETLHHYE Th o7z, Dawson [TFEFIZHR I TV N
FeH (AR 7220147 AEICPR D22 WZ DMOSRTT, FIEIZBIFRO W EE T HR B
EEETLEOOEERE) LY 7 b X7 — 7 LYy MEREIi-TEY, ZO%HIT
BREOHKR L & BITHML T o7y, ZAUSE U CGEICHTRT 2 Z LB TE Thien
oz YT b HT— T L PRy M BEONEDTDIZIE| O 2R 5 2 &
LHlEHZIT, WEEEDPRIREGD Z L OBIERARER A H DD TH Y | RIZ L
STHETHD, WEEEOBEDFLEENY 7 XT7— 7LV y FEEDIEND,
V7 ke BT —ORIRITBEDEHETH D, Form ADVIZY 7k« ¥F7— 7LV b &
filfi > THHDON DML —ERZOWTHR L2 & LTS, Dawson [XME A7 H/AT 72
WY T b FT— 7L VY baflio T2 EEBIRL TV, 1AA206 RE,

In the Matter of Deutsche Asset Management, Inc., Investment Advisers Act Release
No. 2160 (Aug. 19, 2003)

Deutsche Asset Management(DeAM)i& SEC |2 88T 2 & S¥HE T, J2—F =7
b7 7 v R (MF) ICEEB &Y — B A 2424t L T 72, Deutsche Bank Securities (DeBS)
X DeAM ICBfR T B 7 m—H1— T 4 —F—Th V., HP 2 Compaq.th& A2 2 &
(B 2B1E#H & LT HP #hiZJEbD Tz, HP #hi%, DeBS (Z## & LT 100 5 kv

(BOFPABENITE HIT 100 5 FV) 23895 Z LICAEL TV, DeAM X, €0
8159 % MF I8\ C HP t#Eo#% 1700 17 FAARE LCTHE Y | 1E L dide oa R st
T 5L IBRMEORBYTHE LT 2 ERE LN, 20%, BT OREE L, 2O X572,
B OBGREDN HP OAPFORREICH Do TE Y | DeAM OFERHEER Tl O R E iR
(2B L T< 2RI Z BRE T IC % O 2 RETHE 5 Z L1E. TAA206 £(2)125&
KT 5, TOREBRPBEICFEEREL 52 TR ThH, fimicEb i3,

iii) B OBIEIZ L - THEPMTAT 5 2 EnBAE L DRI OB RS
In the Matter of Valentine Capital Asset Management, Inc. and John Leo Valentine,
Investment Advisers Act Release No. 3090 (Sept. 29, 2010)
VCAM (X SEC (2 %8k 5 &R S ¥4  Valentine (X VCAM O 7' L Y7 hTh ol
Valentine (X, BAKIZY U =X AMNSE LYV =X BRRIZZHT 2 Z L 280D Z L3 H

15 Z N LIFMZ Y, In the Yanni Partners, Inc., Investment Advisers Act Release No.
2642 (Sep. 5, 2007); SEC v. Capital Gain Research Bureau, 375 U.S.180(1963)% 7\ &%
é o
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DOZFID B AN ESE 5 Z LIV TR L b 5T, 2 H4rBR L
Mofe, 77 v ROBAGMRESCERNIAZMWT 5 Z LIZOWTOFRNPENTH DM, T
# VCAM 5 & (Y Valentine (21355 Z B D 5 Z L2V COFRSAIK % T CRIRT 54
SR o 7=, TAA206 5:(2)iE L,

(4) HIMERIEUEICET 5 Z DM OMRER

O RO D LFED FA:

TAA 206 5:(1) 32

TAA 206 5:(2) E7p L

=Steadman v. SEC, 603 F.2d 1126(5th Cir. 1979).

SEC 2B T 2WEMEEHZO T LTV B IUOME—DKETH LK, SECIZL -
THRBEESEE DO ST I ERBEBEITAND, KACEEHSELBERTLIZL22TL
NLHREMULNTZZ &2 RIRE LHEESF L2, #eHPTE, #5Rr AN H 0B LS ol
2OV T MF O AR EBICBI/R Lo 2 L%, HHRAEETHY . hOoEEOHE
WCHKE DO E TS IR LD, 33 41 17 £&(a), 34 4:1£ 10 §&/L—/L 10b-5, TAA206
FONERT B LW L7z, TAA206 L@, ThEN 33 F1E 17 K@) @) 2%
BIZHIESNTWDZ Enb, MEOBROELZNER TSRS & & LT,
206 %(2)1% (17 £&(2)(3) & FER) EOERITSLE TIZA2 A3, IAC206 £(DI1E (17 5:(a)(1)
ERER) MMEOBRMNERIND & LT,

©® BEOSLAEOELL
<= Monetta Financial Services, Inc. v. SEC, 390 F.3d 952(7th Cir. 2004).

BB S%ETHA MFS I a—F a7 77 K (MF) SEAOBEEIZR LT
FLTWe, HADBED > H, Mk MF QLR M ANE EL TV (BUF, TR
DK ), MFS 1%, 7 v — =0 btz IPO O A | Bk OBE b & O 12K
WZEIY) 2Tz, B OBE DX IPO b A5 5 17 RV OFRE & 157-, MFS 23 RA
WA B D YTl e hy, RS EEORARERB LT L UT v M SeL & O
BADEN G THLFEEGZ LWV I FEHIE VA, B ORI A B0 Tz L
WO HEEE | BEEE TR VR L O LR MF OZFEH 2 L TR L T o7z 2
LIZDWT, SEC X TAA206 S(D@UEIZHEZY T 5 & LY S & H L7z, Zaucxf L,
BEWSHEEBLOZOT L YTV MIZERIRE L TR LT,

57 E X R HECEPTE, IPO OBERICRE T 2T EN TRERIC L - TEER &
LZOTHY, B OBEIC IPO OKRRAEID YT Z L IXREM S XA VAR T & E
FRFEETHoLZ &, BREOBEIZIPO Z2HD YTl TEELMFICHV S THR
HHRARDOEPI W T LESTZZ N, 77 v FOBEEDOHED b &I Efi & OmBEH»E
DU TEZITE LT, T1AA206 QO EMLEHE L, £/, TOR, BEEEH NI

7
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fitkomE % Lit MF X0 EEMICHRICR Dol LTH, BEBE (TN ERT
HAREMEIZZENTHHH Z &6, 206 FOFILMSEOA I AL BRARNENS Z &
%, Capital Gain HRP G U7z, TAA FEELHEELZ 52 5EMBERL TW RN END
fEpT (375 U.S. at 192) ZBIH LT, ik-~7216,

@ Bux

TAA 206(1D)IFFLAFFMEIL 22V (B7H Transamerica Mortgage Advisors, Inc.(TAMA),
et al. v. Lewis, 444 U.S. 111(1979)),

Ko T, KNP REFBZIRE T 572023, TAA215 Z&(a))» 34 4214 10 Z(b)F L U Rule
10b-5 Zfl 5 L 7Ry,

4. EER X OVES ESE AT

- IAARule 206(4)-7 IZLL T D Z & 2 &I 5 HE1TERT 5,
IAA OB LR ONDEREH R OERNBHOREGY S EE OBITICOWVWTERY A
LNESF T 0 ST 0oL BT,
BEMEEL B L OEOWMEIT LD TAA OERK A IET 5 2 L RABMICER S L
TR BRI FRE 2 EmMCHRALBITT 2 Z &,
BHARY =R OFh & OFMEEZ D L b FE—REETLHZ L,
Chief Compliance Officer Zf5ET 5 Z &,

« TAA 204A B LTV TAA Rule 204A-1 (3L F O Z & B &M 525 128K T 5,
fi#l=— R (Code of ethics) Z#EH TEHMAT 5 &
Pl — NIRRT OFHICOWTHET 52 &

KRS EEB L OZOWAETSOA I FEREBF LM L4, BEhS%ED
B OMFRFESR IS R 1L ST, RGBS 8 ONHG « 47 ¢ b — KUV — D
AR 7RG OWE . 26 0FEDFEFRIGICET 5 (CO0 EIZ L D) Fai&R., fii
#la— NEK O CO0 H~OHE, w2 — NORUN & = kR

5. EMENFICHT 2 FE (IAA203(e)()

16 Z LAMZ H . In the Matter of Deutsche Asset Management, Inc., Investment
Advisers Act Release No. 2160 (Aug. 19, 2003)F &£ O In the Matter of Rudney
Associations, Inc., Investment Advisers Act Release No. 2300 (Sep. 21, 2002 T,

(PGB = EH OBENFISHAX EZBR Loz L2k - T, RN ERRICHE L
STWDLNENE, BRI 72 (Capital Gain, 375 U.S. at 195 Z5|H) &t~ T\ 5,
17 SEC i % 35-38 H,
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6. £&0

II1. Investment Company Act |23 2GS HEH DA H FiRER
1. Investment company Act of 1940 (LL'F ICA) 36 5=

2. HFZxE
(1)  Jones v. Harris Associations L.P., 559 U.S. 335(2010).18

(2)  Gartenberg v. Merill Lynch Asset Management, Inc., 694 F.2d 923(2rd Cir. 1982).

(3)  Gartenberg VR LLRTOHP:
O FUEIREmANPMEEE 2> THNAEN, KL T T RnEE
Galfand v. Chestnutt Corporation, 545 F.2d 807, 811-12 & n.12 (2d Cir. 1976)
BEPSHIERBB LRI ICHTo> T @R, HOBE| 2 T 2B PNMEFEDOZAE
FICR L THARATRET2RB LA L) T b niigitE (undivided loyalty)
DI — N2 @A 5 2 L%, PICERIL T e, S6I0, ZilE BN+ 72r%
L7z & LTh, BEEHFTIEERG I O TFEC W Tl R BEEICRS T2 8#E 1 D D, AIF

18 L, ICA36 &(b)d MERFEH OMRICETHEEZMAGAAT, BiEEICBIT2
ZREE O [EEIZRWMEN) [2oWT, [BFEIEY AT A4 R AU b §38 %568 O &L OF
FAME) X, T(1) ZEEE. ZE L LCoY—be 205l s L TEEMEN L AF
RN A G ORI A AT D, EBEL, 2 A R TUTFDO X IIZBRE— 2 k5T
. HEE CEZIEE OWMM OB EZ R ET 2 EA (BFEOILAE IO —EDOHIE)
EFRELTHNDEZALHLMN, < OMTIE, ZitH XA HINE Z T D HERIMR H
HERTFHEL TS, b LEESFENZZEEOWMMIC DWW THET 2720, BEITEN
DA END, MEOHEX, FHEFHEVWTNTH-TH, LN K- THRET 5 WA
NETEDLEITETE D Lol L2, Z OB E 213N TE 5

(Restatement of the Law(3d) of Trusts § 38 Comment on Subsection (1)), & 52, &
F 722 O EIZBWTEE SN 53#E L LT, Local custom, %Zit# (trustee) OHE
71, ®REBRE L OWRG (skill, experience and facilities) . 1E7EICR T 2 BB DEITICTETH
N, (BREMPEDREB L OWEE, EMDEEZTHZ L ED) EitaEE 352
ETHIE T AREEE, EEBLOU AT ORE, mENLRIES N —E2AOMWE &L
Wa AN, ZHFORT 5 —~< 2 AOE#21F% (A Comment c(1)),

9
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. BROKBLZRFLBRICEENEEOITHITERZOEM L TWizm D b Lo Bl
ARYAAN

@ ICA36 &b)D b L S5k EAEFCE MR FFFASA] 23, 1 1X#EH S50
N E o 7o Fi%E

Markowitz v. Brody, Levy v. Bernstein-Macaulay, Inc., et al., 90 F.R,D. 542(SDNY,
1981); Weiss v. Temporary Investment Fund, Inc., 692 F.2d 928(3d Cir. 1982); Daily
Income Fund v. Fox, 464 U.S. 523(1984).

Bk, TRTMF OKERRT 7 > K, 77 v ROBH%, &SR, EER5%
NIt L T, ICA36 7|<(b)0) HERERERFRELBELZFERETH D,

ZCREE le o 7=k, EFREFFFIAHIAI 23.1 1X“Derivative action by shareholders”
WS HAMLDL L MT@%@%’EEK&’)é oo, REDEEL TV RGIRFICHRET
boloZ L FMITEABAFICEEEN G2 DN DT DIHIE N TIERN D L 2T L
HETLH 2L, REDNEOTE E St OTR (MEER BKE) MO/ Ol mEN L
BNERFEEE B> TEETHZ L, BLOENRG LN o728l 5% Lizho
T IR~ 2 & RS IES ORI A FZE T 2D 72 DI [AER O HIAL IS B D 7o ik O F|
WE NI RET HUENRDH D Z D, TRRRITIUTHER SivenZ & B2 i3k
HFTOARZRLS LTI RO FIELTZ Y TERN I & WY R E 1 TR #8HT
DI R CTHEICBIMINLZ L, Thb, 2056, [FUENRERITE 2SO Hi% (&%
FEROHRE) 2205572 0I12) RENERKR L (demand) Z & OBEMFENTZ L TWRWNT
EDRIEE Y | A28 (Markowitz ik & Weiss #ik) (XFEBLAIOM# AN H 5 & LTH
T L7223, Daily Income Fund ¥JikT, @ ikm#kiL, ICA ODXSIE, N EEh =38

&ﬁ%ﬂ%%%ﬁi&%%ﬁ@ﬁfﬂﬁmkiaf@ﬁ%ﬁéﬂé_EQ%ILTwé
LR LTERY . 2tEAHOHER 22 b > THRA 2D TIE R0 b, FL—/1id
WH e, & LTz,

@ Recapture problem (22 Tify U7c F4

Tannenbaum v. Zeller, 552 F.2d 402(CA2 1977)

772 ROFRED DI R— 7+ VA DT a—rr—PFHE 2 IR0 79 (recapture)
TEEELEZDELET 7 ROWREILICA OL LEREHEN & Fik, SERND,
BENEEIC L > TEL DM TR Z E0 & o2 d K< 0BT 55/ %2 MF ©
BEERE DML L T2 A o N—= D RICESW T SN D EN OV RS 2 & 2EK L T
W2 LRI H O RITH 720, Moses HIk (Mose v. Burgin, 445 F.2d 369(1st Cir. 1971))
% Fogel |7 (Fogel v. Chestnut, 533 F 2d 731(2nd Cir. 1975); Fogel v. Chestnut, 668 F
2d 100(2nd Cir. 1981)) &, EHMEE L LT, ICAR T 7 v ROEEOEEFEDOTZDICF
BBt O MR 2 i3 2 LR TR0y,

10
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(4) Gartenberg 7k FH:HED I ]

O F=ZHE
1) Schuyt v. Rowe Price Prime Reserve Fund, Inc., 663 F.Supp. 962(SDNY, 1987)

Prime Reserve Fund &t WH v — - v—4F v b« 77 FOKER, W77 K, KA
BhE%% (Price Associate, Inc.). Price B X OE 7 7 > FOBGHRE I LT, &S
ORI 36 FMLIEXTH L & L TR L, BEAMEE L T8I, 7
7 v ROBFEDN 2815 20 BITH 2 5 DI T BEBSH (1S3 2 Wt 433 77 Kv
25 1TAERT 836 J7 R/WIZHE A T2, [ 7 7 > FOFHECEHE, 1980 4 5 A 1 A LLHTIE 0.4%,
19804F 5 H 1 HLAF: 198144 A 30 HE Tl, 10 KvET0.4%, 108 Rl
5 0.35% (Z DIEIE 1980 45 2 A 27 HITHFIR I L > TR STV 2), 198145
H1HMS 10ERLVET0.4%, 15{EFET0.35%, 20fEET0.275%. 20B=HEZ=5
0.25% CTd o7z (1981 4 2 A 25 AICHHISIZ X - TER).

ii) Krinsk v. Fund Asset Management Inc., 875 F 2d 404(2nd Cir. 1989)

AV WY v FORMT D /Y — Ay 7 ThH 25 Cash Management Account
program(CMA program)D—2>Téh % CMA~F3—7 7 > K (LLF, 772 F) ORI,
77 REOA IV CFHETT 7 ROEEZ L TW L aticx LT, FHEES R
THY, FHRFBICEK L TVD ETRL T, MERKFRLRE L,

77 RIZB L TIHA S FEBHE, CMA 72 77 A2 MEFIZ L > TRA Y VY U FIZ A
B 1265 NOF—EZAFHEL 77 v Fipb 7 7 NOBEEOHBIIE U THRE
BEBISHPNDMETFEE, 77 RHA VY UFI 12b-1 7T it » THHA
IDHFHEE (Bfitm oYX o NS bID) O 3TEH Ch ol 77 v NOIR RS
X7 AH 6 ADFIEFBERO WIS T, #FEWE T2, 30 A T8I 12b-1 T &
M L Cue, BRFEICEY . B E FERIO KR b5 TV,

i) Kalish v. Franklin Advisers, Inc., 742 F.Supp. 1222(SDNY 1990)

Franklin Custodian Funds (7 7 > F) OKER, 77 ROREMSEHL LOREY
SEESTEEIZH L, 77 ROBEEEILT 7 RO Ao 1o FEBHIZ TE D &
R L TICA36 ) Db &R EREFFAAE R LT,

iv) In re American Mutual Funds Fee Litigation, 2009 U.S.Dist.LEXIS
12059(C.D.Cal., 2009)

FEX, B bORET 582D MF 1L LT, SEIERT—EREZRMTIEE

Bh=% (Capital Research and Management Company) & % D542 &%t (American

11

52



Funds Distribution) (Zxf LT, ZN oV —EAOXME & L TEZET 5 ®M (B35 FEceh
Rule 12b-11935 & ONEE FH0E 23, ICA @ 36 M & » TRRE BN HEIRFRIBICEN L
TWDETRLTHRF L,

® HE
i) RSN D EBOME - HE
(Schuyt)

&%%éﬁﬁ%ﬁbrwt®m\&%#~Ex&&§u%®#—fxf%b\%%m
WD 42l A, A— R 74 UAEH, WGl HEH a3 hr—l, %
%i&@40 ST oD —FRREBMR, 7 7 v FORE, IERTOZER, ~—7 T ¢
VT FELN S BIEWESEE LIToTRY, FV 7 b EChD LD,

(Krinsk)

77 REbs6D07T T4 b~F—7 7 ROPTIHERICWDWART 3 —< 0 A% H
LTz CERDPT, FlEY) OFENE 8% D L 2 A 8.4%), kL, 77 v Ko
AV RATECEEET D200, 772 RONRT 4 —< 2 ALY A7 RN E
N bDOERBEIZSITSNDERELTD (2 THUINT 4+ —~ U AR FEHLUTITR
HTHAHY), L, HMZFIZSEC HER LT ORMELEHL T,

o, 77 U ROWGSHEEZHE T L& 77 ROBM L LTHE 65 KL CMA 7
07T AOFHEE G D TRV ALIICE S o TWD &EERT L0, 85T
Wh, ZXUE7 7 RO LI EN DO TRV L, ERE L THLEDRVONE,

(Kalish)

BB SERIL, FAIATREAEHECSEIERRVEDOT —E A2 7 7 ROME
CHMEL TRV . BEEIX MF OXROF T b @O &k IRV R o —o 0 7
7V R bR ESE W, 202 Eid o7y v REHKRT L EMALTHD | Y
HT7 7V ROFEE OB A M ST b0V 5,

19 ICA ® 12 &)L, A—7 v = REIERESEN, ALRITHE CTHDHAEFEOWRITET 5 2
EIBIZAZBLTITOLUANCE R, EHELTEY ., &5 T 1980 FICHIE &
#U7= Rule 12b-1 (17 CFR 270.12b-1) (%, MF &t LL F OS2 7= 81X, B ORLT
THREFEORIEE & L THTATEX L EHET D, Z2ThH, lWieHE & LTITAT D &
I, BESIHLORITT D2 EWOET 2 2 L2 EHAHNE LiEcE 82 B AT 5 2

EEBEWL, ZoPRIiE, KELEY., BIZA. T4 —T— BIEHSE IS A 5 2 7
V952 E%ETe (Rule 12b-1(@)(1)(©2) . BRIEE & L TITATE D50 &%, IR7EEIFR
DFINPIGEICBT 2 BRI T2 T X COEE R FH A2 0#l L Bl oG-
ThEh, 77 OITIZET S WEHNT5) TOoHELEOTXTOAENETICLS
Z & (12b-1M) . L CRFHEIL, Z OBtEK & 1AEIC—EIE RS I X - KR
. B, e &b 30 AIC—EL, XHOFEE BT 5 EiIZ L 5852554
L. [AFEIEESEB KO EIC L - TRIZEN B 5 mTREMER B EICIEIET D & ftamthT 5
ZETHhHD,
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(American Mutual)

FET, 77 BT TR T 4 —< o A2 S HIEEHMARL TS L X2
7V FEPEOHRZMMEL X 9 L35 Rule 12b-1 FEEIZMNICHET Z &3, 36 5%
OITER TS & FET D5, Zhid, 12b-1 OFHRZ#E > THEA LT\ 5 LRk~ Tn
HI2FTE 70, ICA36 MIXEEIMEE L 7 7 RORO I DOTKI D AZ U K U
TOHMNSRIZLTEY, HESEN 7 7 RESOREYNIEH L T2 0G0
KB LT, [RBEIS, Ty X — R T 4 —< U ATH D LWV ERET TIIEF
BEINBMATHD 2 FRLEZ LI B2R0, ZTOFHEORME & L TiRitsn
D —EADOMWHE « BIZOWTCEEHLA 2L L2 T uide B e,

ii) BB S OIS
(Schuyt)

P AS R B EE L VA, [ E 2> TW D HIMI OB S & OFLS E % R 29% 7006

38%METH D (WA LITFE RN,
(Krinsk)

FEWFIZERE WS 72 TIEBE PRI K TH 5 2 L RS T ITiE e B2 (£
NEEBE LEFEREZFEIZFHTE TR, #E LR T X912, HERTITFEE
—ATHMLTEY (RIAVVTFRT7 7 RRLHRTHWDLHRE 2 RET D7Dl F
BRHAD» & FHEL 2 2 b 251\ TWn<) | 12b-1 777 C OFHE b el = vz v
MZT 2 FNT Ko THER L T 2, JREIX W77 0BT 7 & ROROIRGE &
W HIEZER L TORWZ S, 77 FREEHIAZ ST, A U LY o F~DIYL
ANEFHTRTRELEERTIN, AT 70BN 7 72 FOBERIZEFL L TWRNI L &R
FREHLE FA RN L TR B9, RATE R,

(Kalish)
BENEEDIZEHEVICEZ OBEERS L V) 2 L a2 ERT 57200 TIREER
I B2, BB S EEICHT 57 7 ROBGI %A IE 35% & #E 2 TV 7R\,
Schuyt ¥R THLG| & HFIZE D 38.6% ThHIMAK & Al I pnote, T4 —v R
NENZ BTt TFER = E4{ETE 5,
(American Mutual)

RGBT ITRREBSHEMNEET 5, IEROPICE ) TRERWIEEEZETHZ
L ERBEMT 54551372 ] S.Rep.No.91-184, at 5(1970), reprinted in 1970 U.S.C.C.A.N.
4897,4902. Schuyt, 663 F.Supp. at 971-972 & Z1%& 5| H,

Bt DIASYEDS | D RER DTG ZH L RFEN TN T THD LD Z Ll #HED
PSS Y 72 I BNE D R TR TH D L W ) e SR 5 2 LI b,

iii) BRI B4
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(Krinsk)

FETINEZLS EHXTWAENR, TXAY LY T RREZEGE TE 5 HER LIIEE
LR oT=THAHI, AVUNID FICL > TSNS T4k #8T (Gartenberg
MR 5D .

(American Mutual)

T T 7 v ROFIER LIIFAE U d o7z, BIEE T 208 TH 5, JEIL, Al
WHIRFRE D RAEED, a A MEMET D5 & U CEE R0 TR 230 L2 iudZze o
AN

iv) UK D5
(Schuyt)

77 FOFEBEIRERITER O TH R BIERWEEICA D, A< BRI & 4L

9 < Fee break K< HKEL, 77 ROEEEZAEATND,
(Krinsk)

77y ROBBNI»»D 2=y NZ D a R hBREBI O 21E 875 &
SHUEDREFE BAET D0 SR ZNERTRELEZ H L TORWY, #EE, 77> Fo=
=y RTEDARMEIT 7 v RBRREL 2o THRITHAD LARWVIELA 2 LT\ 5,
PEDERN ARG TRVRY | JRENVIETE TR E LI OHWTIEER > T
R0,

(Kalish)

JFEE, E37 7 2 FICBIEORBERFEL TWD Z & 2 3GE LA TSR H 72003,
FHIET 72 ROBBNRERT HICoN, 2=y FZTLDaXA MR EAL LTS Z L%
FER L 72 T AU 72 B 72w,

(American Mutual)

X, 77 v Remy B WG 08ER L, RHIFICOZ > T HHORLRD L~L
[ZDWT, FEMIZHT LRI R B2, 2o Lt RERBEHE K OE OBREO
A=y FEZDOEHI X IR T 7 ROREPHENT DI o0 TR LTS Z L%
FEAT 2 Z & 2 TR D (per unit cost analysis), & L CREIL. B ORFENREE
i SN TWARW T & 2FEH L 2T T b7auy,

v) ML LT B DEE (7 7 > ROMN L72ZFtE OEMEOER ; Th b3S
HOFTHEHIBET 5T R COFREEZ +IH > TO DB, BLOENLRER
ZIEATT DBROEE RS - SEMEORLE)

(Schuyt)
7 7> FOMI L7ZB#FRITEWEFEZZ T, BELHEKES L, FFH bV, 20
B BRI OEREG TV, BBEEEITT 29 2T, mEEES L. #am L. B

14

55



MAYICERM L, a2k L2 LT,
(Krinsk)

FIERRO 2 WESIEOFEME R, 2N o N+ BEE TOmnED, DR
BORBITOBCER L ENEE EORERE - TS, 36 MITE T 2 oA #ii:
ZEHET 5 9 2 THEAEIN DN &K H EEREFE TH 5 (citing Gartenberg, 694 F.2d at
930.), JREIIZFEE QML L TV RpofzZ & BLOMEEILTA L TN & FiRT
DN, ZREEIIMN L TRY | MEIZAE L TV 2 EERTRHLAZ L H D, BT,
SREETA VY CTFORE LIEIGEEICE T O EICHEE TV E LA Lo 2 &,
12b-1 OFEEHI, $FAT7 7 RBPEGESNEREDRHK) 26%IHL TLE -T2 L &I, £
NEEEIEL7ZDICEARRELIZLDT, 77 RONRT 4 —v A% m EIED
ZEEARRICL, FOEEE LI RIIEREBBICER T2 DO TIERY,

(Kalish)

77 RO ERBE L BT T 201 H0EE B Y | #ENS 07l
WA, FOAT v NINGEGIREE ST, MEICEEEITAL TEBY . A4 CRIE
Lo TV D TEE TEE 2 KGR Lic, 1BI1E. 7 7 > ROBGES OB & B 25 O FIFni 2 i
STRAD Z &%, BHPNTFF L TWRY, ZAUTx LT, Bt FERHI R b R8N & 5
WTH DN, G BB A RIEIZATR LT 2 & bRt Sz,
(American Mutual)

FIERRO 2 WESIEOFEMWE R, 2N o N+ REE TOEnED TN D NE
BORBITOBCER L ENEE EORERE - TS, 36 MITE T 2 HilloA#ii:
MY 5 0 A TMAIN DI RE R OHEBELRER TH 5, BN TFEBHERN N ED
FEMRET D72DITIE, FIFERRO 2 W B ol 44 & o - Bkl X 2 8/ Eo
HOHWEMETERNTHA D, | EIBRTND,

IR, BT, EH TR 2 AW LR 2B, 7 7 o R ORIFERIRO 72 HHE

BTIZEDEV R AV Y v P A FE“second-guess™ 5 Z L A EX L TR,
7 7 v ROFERBEBRO R WEGEEOHE S L OHMAAGRIIEER2RFFETH Y . A
TR IRz S Tne, BliksiE. FIEBRORWERIR S oM LTk | 1
WME/FTNDZEEMEICTIRENHLIMIL LA T Ml THIZHE 2%
Tz, £72. E FEREFEEI O BEE S 2 R R 'mOFREG TV,

ARECrEReEk E IR DY Gartenberg FIR O IEUEAHi 7o L7 2 & BFEF S =03, F
ERMRO RO IEE R DI RIBEZFIE L2 2 L imn S ey, L L, Bus i Ok
ENED RKIMDFEN T TR 2 H IR+ TH D,

vi) 2 OEIS K OB S FHCE O b
(Krinsk)
FSRIX, 77y ROBEAHEEB LS FEENERTHRNTH L D& 5T, MF
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THBIERWNEIRICA L & Lz, SR RO 7 7 > K 77 bH A U Y »F 0 RAT
EWVWS Ty U REDHIETNERIND & L FETS (RAT (X CMA 77> FED
0.1% %\ EB S FHE T 5), Lo L. RAT X Stand-alone 7 7 > K TH v, CMA
Ty REFRRD,
(Kalish)
77 v FOFHERHIM E U @V, ZOMEMEE 2 X FOEIGITER Ny 7 TH D,
(American Mutual)

Z X Gartenberg HIRTIFBEEL L L THEINZS, [Z<{OPEHL 77 R
DM OWEERNHEM A 7242w 212 (Gartenberg, 694 F.2d at 929, 930) | BRERI TILdH
578 36 O OFEHOMMEZRIEL T D, WO FEENT, B =HKE

(Morningstar) (X5 TEDNLNDFEEDT 7 RE DKW,

(5) ZDOfMOMFR
@O ICA36 F(a)lz> T
FLFRHMEILRR O D720,
FEeRIE, URZAERIZRIRE TIKAZ Law2l,

@ 1ICA36 F(b)iz>\ T
R ERFFLR TRESNDIRETH D22,
—ELA LI L DRNT 72 RIZOWTHRERERBITRE TE A2, 277 LR
BT 5L IR EZR L TV DRET RN, BODOFELTND Y TADRIL LT [H
U772 ROMMD 7 5 AZHONT S Y EFHEREN & 525,

20 5l 2 (X, In re Dreyfus Mutual Funds Fee Litigation, 428 F.Supp. 2d 342(S.D.Penn.
2005); In re Eaton; In re Lord Abbett Mutual Funds Fee Litigation, 407 F.Supp. 2d
616(D.N.J., 2005), Chamberlain v. Aberdeen Asset Management Ltd, 2005 U. S. Dist.
LEXIS 2023, No.02 Civ.5870 (EDNY, 2005); In re Evergreen Mutual Funds Fee
Litigation, 423 F.Supp. 2d 249(SDNY 2006); Hamilton v. Allen, 396 F.Supp. 2d
545(D.E.D.Penn. 2005).

21 In re Alliancebernstein Mutual Fund Excessive Fee Litigation, 2005 U.S.Dist.
LEXIS 24263(SDNY, 2005).

22 In re Salomon Smith Barney Mutual Fund Fees Litigation, 441 F.Supp. 2d
579(SDNY, 2006)).

23 In re Alliancebernstein Mutual Fund Excessive Fee Litigation, 2005 U.S.Dist.
LEXIS 24263(SDNY, 2005).

24 Tn re Mutual Funds Investment Litigation, 519 F.Supp.2d 580(D.M., 2007); In re
Lord Abbett Mutual Funds Fee Litigation, 407 F.Supp. 2d 616(D.N.J., 2005).

25 In re American Mutual Funds Fee Litigation, 2009 U.S.Dist. LEXIS 12059(C.D.Cal.,
2009).
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R 2 525 L 723 U2 DOBMRE Ik L TOHIRIE TE 526,

FEEEDOHEF (actual damages) & 1%, HEOEMITHIC L > THEULEFE, T2bb, #
HERBRMICH L E 2 5 A PITEBRARFHRZR L2 2 & E7213E OFHEH 3
FIRW LRI T2Z L ORER. 77 v R SHh o TeFHRE & 72 527,

TR A FEAL L 7 S o I E IR TE A &0 ) O3 —fiRJRHITH 5 23, ICA36 S
M)BNT, FFAAERE L7 > 7o BEAGTRT D 2 L 2R L Tuigunzs,

(6) £&0

Iv. BbVIZ

26 Milton Pfeiffer v. Integrated Fund Service, Inc., 371F.Supp. 2d 502(SDNY, 2005);
Zucker v. AIM Advisors, Inc., 371 F.Supp. 2d 845(D.S.D.Tex. 2005); Goodman v.
J.P.Morgan Investment management, Inc., Fed.Sec.L.Rep. (CCH) P99,029(D.S.D.Ohio,
2016); In re Dreyfus Mutual Funds Fee Litigation, 428 F.Supp. 2d 342(S.D.Penn. 2005).
27 In re mutual funds investment litigation, 681 F.Supp. 2d 622(D.D.MD 2010).

28 Dumond v. Massachusetts Financial Services Com., 2007 U.S.Dist.LEXIS
12304(D.D.Mass. 2007); Forsythe v. Sun Life Financial, Inc., 475 F.Supp. 2d
122(D.D.Mass. 2007); Vaughn v. Putnam Investment Management, LLC, 2007
U.S.Dist. LEXIS 12303(D.D.Mass. 2007).
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(BCAT &)

GRS LY 2 AR E R

“E1.  Investment Advisers Act of 1940

Investment Company Act of 1940

k2.  Study on Investment Advisers and Broker-Dealers
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UGN

15 U.S.C. 80b-6 #&EBZHEIC L 2SS

BB E TN, BEFE IIINEEPGICBE T MO O FEEAfF- T, L FDZ 52T 5

ZLITEETH D,

(1) BEAFREE £ 72 13 ERE 2 IR O 12D DI B sO 5 « I & 5 = &

(2) BEfFREEIXBEBEIC LRk E e D8] - £ - EFIEF T2 L

(3) BRI U CREERAZRHT D FITHEED DR EAT 52 L 2 L2 b,
HOBHSOAREIZOWTAENE LTTAT D2 L, FTBEDAED T2 DFESR
DOFEHTE T ITEAZBITT D2 E AW L 2N 5, YEBELIOFED-DIZT 1
—H—L L THTAT DI L, o, UBRIYHIG | O 5 TR i < H 2 0MT
Z L TCWAIMGARTRETIC, BLOUZIENIOWTEHEDOREZH TN
Eo 2L, 7e—Hh— T4 — T —PYEIGNCE L TRE S EE L LTUTA
LTWHHEITRS,

(4)  FEIREY E 72 I TARGHEER 7217 2 - T - EBICWEF T 52 &, SECIZZNIZHONT
=V T LT 5 Z ERERIh D,

SEC v. Capital Gains Research Bureau, Inc., et al., 375 U.S. 180(1963).

&=

B EFR AR AIC—BE, 5000 AIE & DR 1T6 L TIRE S LA — F&2ko Tz (1
EROMEFENT 18 Kv), 196043 H 15 H2vH 11 A 7 H £ T, # EiF AL, BEHIRERE
DO D LAR— NOHFTIEAZED HERNC, FFEDMAEZ 6 [N/ THEA L Tz,
M, LAR— N OARBEH T, HEE S ERO Mg KOS Bk EA L, # Rk
NZ IS DREHRZFTA LR 25 T e, #EFRAZIN S OIMENIZHOWTHE 721
IETEB R AT B PR Liehr o 7z,

SEC I, # LiF ADIT21E 1940 FEOHEB) S HEF LD 206 £@IERTHE LT, B
EHZE L4 (preliminary injunction) #:R®»7-, ZOWEIL, 4% LFA— bOHIZ, FE
KEHET D LR - FARAICSNDERNICH SHET 252 A4 R CTHALTEY,
FDOUR— FBRACENTCERICY KGR ETRHTHZ L2 ER LTS Z T2,
HERFEELRATRT LI L2 EFAICERT LD TH -7,

HAHIERIE, 1940 FED TR &0 ) JHREIIBANER TEDL Tl Y . SEC 138k
FADNBEEICHELZ G2 D2EREA L TV LB ICEBREEN L TSR YRS
FELTCWRWnE LT, SEC OFFRAZFHI L7z, 5 KRR EAPERREHIPTIE, 5 % 4 T,
R DFEIR O HIFREA 22 AU R U7z, IEE I, AERTZPHE EFADO LR — MIEE
NWTWB Lo, BEIS ORMWMDET TH D &, LR AT A5 CTH D OB 2 & KKkt
DFEZR%E 9 EL BV DT T &M, LalR— MIMIHED 72 WFESRE AT 5 72O ORI 72 >
2D, GEFOHERIL, H EFRAR B ORE S EEETRAITE 2 X512, ditiEd ALK

1
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W EF-SEDRBO B TIT DI L O SLEER 72T 1T, SEERIT RV &R T 72,
Him T —v A v A 74 228 LT-,

CHI'E)

AT L o T2 DI, (1) HRVBE EITBIERK ISR E 2 5%E% (any
practice which operates “as a fraud or deceit upon any client or prospective client”!) %
BT DM FHFTICEZ DI2HT 0 FMERTOMKEZ (BFICHEL 52 28K
EaEW) SEC BARET 5 Z LA BRI L TWeds, (2) #SRITEERARRREE O ILFE
WCREE B2 DR AT 52 L #BRILTWERrENTH D,

1940 FIEIL, FEAREFUSI W THSRREAAE Lo, 1929 FORKTS O REHE B LU
1930 FERORBRZ ISR I Lz b Snd, EEZHRT D Z L2 AR L L —EOHE
1 (Securities Act of 1933, Securities Exchange Act of 1934, Public Utility Holding
Company Act of 1935, Trust Indenture Act of 1939 and Investment Advisers Act of 1940)
DEBEDLDTH D, ZHODEARNZR, T XTICH@ET 2 AL, +02BRETY42 TH
FHEEE L 0T ACL > TR A GEFEROEZTORWREEEL FEETHZ L Th D,

Public Utility Holding Company Act of 1935 (%, “investment trust”3 X U*investment
companies” DHERE N NEFOFA % SEC 1235 L 94 U, SEC IZ. “investment counsel”
B L UM“investment advisory services” b &0, MUK L7-fA&Z LG EE2ALXK L

(Investment Trusts and Investment Companies, Report of the Securities and Exchange
Commission, Pursuant to Section 30 of the Public Utility Holding Company Act of 1935,
on Investment Counsel, Investment Management, Investment Supervisory, and
Investment Advisory Service, H.R. Doc. No. 477, 76th Cong., 2d Sess., 1), [F¥EEIL,
BEINEEFHEL LV SEC BEAL TV D H LA R L TWD, ZIUIREBSHEE D,
WEDOE - L H7EHICET L, BEEACE > TEWRO® D, N IE TR 28 S 2K
2T 5 &V D R 3 A SERIAT 5 1o DIZid, BB EHEE LR OB ORISR %
FTRTRETDVERDHD, LVHbDTHD, MEEL, KEWSEENREFITORE
CBIMRT D 2 LR, A TEBINR, R EERLESOEEFEICRD Z L AMMT 5, 20
AT, ST AR L D LT BN E Vo BB ISR ST, MEH
ERELTT TS M5

SEC o#EFIL, HEWSEE OB RME O —E A ZHMERF LR S —iRAyH
BEEWIER BB S ET KT HE—7 - H— & LT, AU FEE LR DOE ORI
MR ZEHRT 2 2 2BA TN EE2R LTS, 1940 FFikiT, BEBSERR. AF
TR WVIE 22— BN E 72 T EERNIc— B S ER I L 2 RIS 5 ATRgtk
DHLHHOLPLMMHARLE R T, FREARELPALNITIEVIHERDE
BFEER. REMEEE LBEOBRISHNRKBENE T 2ERBIEL VI RERDH D &V D

1 15 U.S.C. 80b-6(2).
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HROWRMELL TVD, BEELPEBICHEEL 52 5 BROSGEZZR LT D &f)
Wrd o Z &id. 2 1940 FEOHEZR ARZ LW TLE D,

Z O, M K OHEERBHIFTOBEEE RV R T L oI, 28y« m— LOFERE T
ELTWDDITTIER, 2y - v— kg, IO EXHEE OFE AR F R E ORI
THEREM L BRI TODEN, REEZO L 5 7257 (action) TIXZW, AHEX MF2
#7275 (mild prophylactic) | R 2 ERZEILFEROFF (suit) Th b, T72bbH,
% (fiduciary) I[ZHRICH L CHDORAT DIEHOH 25T & OHEE % L 72 EH]
RIS, B LIS A TSI T2 bR T A2 LB RO TVWDHDTHD, 2Ey -1
—OFERONFIL, KO LN HRE, BFHHOBRM, MEE 2o g L - TET
LIEMB, I AT 4 EO, TR Z KD HEFEATIL, SRR E &R H DIC M E
IRE T N TNGEST 2 MBI RO TH D,

WA TR L 225 TV DATAIL, A 1940 FlEOH & TR LD Z L2 BRI L
T2 DNORFNCE D, HEEEFVBEOBIKE RO RE B OO HETIE T2 2
R BERRFIREHAR & 7220 BEREINH5XETHD EF L D D, SEC (ISR DB
RERD TSP, 2L Eia o 0E TR, #EFAD L 2T, B0 LIHE
I E o TREBINETSE TOEICEE| T 2EH L, BEYIFE CMiMEN L5532 maEtERN
HDHEWVHIEBE (FIEEE2OIFEE) Tk, IIEEOHE» S TRl S 2 1TENC G
U CHMBNANE D LR DRt 0 & 5 L) Bl (R 2155 OIXBhE®R) ©, Bl
F IR AER A T DT A LT D b LinZen, BEF 1L, w0 7eH
REBLT, BIEEN ADOTAX =22 TW% (serving two masters) 2>7272— A D
N AL =D (FECEO—ORRERL A CHIZE TH 2 5E12IR) BT 5B LT,
ZOVoERVEIEEST LA TELLIICShDIRETH D,

Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 111(1979).
(F%)

Mortgage Trust of America ft (Trust #1) OFEFEAS, Trust £, H A D FE#E (Trustees)
BLO Trust tEOHEIZ3¥E CTH 25 Transamerica Mortgage Advisors, Inc.(TAMA),
TAMA ORS#ES4:TH % Land ££38 L O Transamerica fLicxt L C, BREREFAB L O
JIAT U v ayERRE Lz, FRONEIL, TAMA & Trust thOR OB 2KILEE T
b5 Z L. Land #2025 Y 27 OmWGEFZIEA L TV D 2 LD Trust L1263 557858
BER N & D Z &, Transamerica fLICBIE T 5 2EOFRIZR D72 01, FlGE & AT E O
REWHLTVWDZ L THY , HEMSHOOIEITICET 272180 HAIRER. TS &
O Trust 2 K-> T DI HEOBUREIE, JEERFIE O U L O ERE 2K
DHEDTHoT,

BHHCHIPTIE, 1940 FIRITFTFHHEZED TR E LTHIF, 55 2% Tt 1940 4

i

3
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EOL LY RIS DB ICARN D K OIS FR L QR EIRHE FR s CRARIFRHE DS
BOONDZ EITHBESOHMNZEBT AT-DICNETH D E U TRFEAMIE Lo, REmk
Ny —vF A T A B,

CHIE)

BIEEN TR R 2 BRI SUZBORIICER D TW D D ETHEEO R OMETH Y |
BANTERINAMANCLAIRFEZRBOL Y E LTV LGN THISLA, LR -> T,
B ERADOERT 2N FHELZBO DRI E 72D 2 DOBEDLENBIHaD D, —DlF
1940 FHEE B S HEETED 206 5. b H —DIEF 215 5 TH 5,

WHE & b B SEEOBMEOTIRIC/RD L IICTHZENEREIN T2 &1EH
LINTh D, FA=BIE, 206 FRAEEEEFTOITREHHT D200 DEITEFRIEHE)
(Federal fiduciary standard) #$THN.TEH LT HHDELREINLRD TE T, FEEE,
NIER P OHENERBHE LML 9 L LTI IOV TRV 2 GEREEL SEC
WEE) .

215 SRITHIEIED LS HBURINFAFFREN RO Db B 2 5, D7e &b, 215 &I,
ZOEEMERKNOEITEMILT 5 BN TRFFLATHEDOND Z LITRDZEE, HBRIE
THL TWZIZE N RV, ZHUTK LT, 206 I35 ERICH AITAEZEEE LZICmE T,
BRHEREELZELSEEVEELEV T HDOTIEAR, 206 KLOBITICHOWT, HEIHSEE
FAET 3 DHEL TS, —201F 217 FOMFEET, Z2HI1E 20950 SECIZ L HRH
T, = oHIF 203 £ TSECIC L DITE TR TH 5,

15 U.S.C. §80a-35 {5 ilFi%iEIX

(a) SEC (2 &2 ERFiFn
SEC [3HAE, LLFON——A 7 4 ¥ —, Wiffitk, BIEZAERDOA R — HEWES
F 721 Depositor, 5|% A (Open-end company, unit investment trust % 7z (% Face-
amount certificate company O & &) ——IZH 55 (ETIIRIEIT LTIz S EEL
TSR H-T2F) . BEL TV LORESHICEAL T, MARRRIES S OER
FHE AT 21TAICEE L LD & LT\ D, E7I3FFRBRARIC 5 F7z o T
WIHIZB G L TV aic, Sra e T& 2,

(b) Bk L TV HEEED Investment adviser 1%, AGICE W THANZ & Yz g ot
FIRERRAE PO EE I EFE OBMRE I LT bL D b ODOZEIC
OWT, BEREBZADFE L AR EINRITTR 5220, SEC £7213 (A& RHhic
Koo T) WESHOIERRA R IL, UKEISE 2132 OBKRE . K%&D(a)TH
HEEINLMMICE L CERBEB LA DI T NTUK LT, UGS E L ITRER A
FINOREYEEHEFIISH DN BT 2 EREFER T TR 2R RE T

4
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x5, (1) #4452 Personal misconduct {ZBH5- L CU2 Z & ZNFET B4 F 7208,
FEREBEERX ONFEEMLITRENA S, (2) HIHCSIL, I 23O REIC
DNT, HESHOBHRIERSPER L2 & BREIL L o> TYRHRIC S, 2 b
FIRMIET 2RO B A BREITRR L2 Z &k, BRI H 5@ 2R 00 N Cilb) &
BTG FRICBWTEEINRIT TR 5220, (3) MR NEZFH LIS
DLSDFEITK U TTEFRIFIRE CE v L, HEREZOMEIE b L b, i
FABAAART 1 4E X 0 BT OHIITHRERE & LRl &2, ZEFICH L Tm L bz
HEME L, BREBIEOET S EREORE (actual damages) TR S, £z
M2 D% bR R DR LB = 72135V ORA B A TR b7,

Jones v. Harris Associations L.P., 559 U.S. 335(2010).

(F%)

JR L, s (REBMSER) Lo THEAISN TWD =208 251 a—F a7 L7
7V ROBRET, P50, BIET2EB LTV bRV, HH D REBE L THxss
BRE N FE TR SN DHFFSN & 72D L9 e FEEI ATV D & FIRL T, HEERE,
Ik, BERAI O % RO THRERF LTz,

HFHIERIE, EICAR Y~ U =V v U A MR T LIz, RS, HEIET Mo
% (BEBIRER) [T L TV D FHEEH S i L T RIZZR > TWD 2 & #3517 2
W OWTCHEAR LB L, BETHEEO - EREZAR L TV ZlE e Rz L
e ERIFRGRRSH D Z L KA TR LA, Gartenberg HIROIMEZ A LT, #HHlpT
S, RSN FEED - HER Y FEHEM TORBORE LITRVIFRNTLE, R
DEWVICREW] ZEIZOWT h T A TS T REFFEEZRL TN E LT,

o5 7 B GE SR A TIX . Gartenberg RO T 7w —F ZPIREIC A E LT, [FiBlE
M7 T a—F Lz, $hbb, ZEFIIRBIZB W TAIE (candor) FHEHA H — T,
BREA LS ED L&, B OFREDT DIV L, TEtEN L) ERE L b D& =T
ANDDTHY | FRFBH TR EZERT D L, REFTFHF IRV, @i LR %
ZATDHOTIERNZ LD, BIEEOHMBMOBIL, FERA 2 SN TV D E TR EHER %
FFOENEOHEREZHIEL TVWD LR TE D BN FATILAWSGAICOAMEICTE
. EWVWIOIDTHD, EMEEEN Y — A LA T A ZXH,

CHIE]

AT, B=BiE, Sa—F a7 77 R (MF) OFEHE#H ICA O 36 50)iC
LoTHahd, FEHFOBMOZHICET 2EREE] OERE LI & 2R 720DIT,
MF O EDSLGE L2 T HIUER 720 b DIZ DWW TRFTT 5,

BRI, BEIEE N MF 2160 | giHF IR DT, HEYSENR 7 7 KOOI

5
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B, BEOEME L, OB RIS 5, MF LIREBSEH IHBECE T, 52
FHMETRINDZW DR L7220,

FHoE, WE OBENFISHKICET 2BV CTh 7= 2 & 23k L. MF O E 2 R#%T
L7012, 1970 2, 2 DOYIEZEITo 7=, —2ik, MF OHHER D 6 E L g 54
DOEFRELTHZLIETETS, ThLOENKEEIMEHORNEHERE LAR LN
e b e L, FIFBIRO 2 W Bk O 3 CRE B & # O Wil A K38 L 7e 1 i 7s
blank Lle, ZLTH O —2id, HEWEEICZ MF 2 02T 2 W >V TERES
R L, FELIZOWTHADEEZICRFFRZRET 2N Z 5 2. S DICHRWRE %
BREICHEABND LT 51010, HASHIC L > TEREFEESTICRbo TR &
NDHFFT L FROFFA T, Iz >\ THW, BT HHER%Z SEC 125 %72,

AN 1970 12 ICA ZYIEL THb, BB S E OIEFRFE O FLEITFL. b DR T
TRPNIZEERM Th - 7203, JFEOHIRE T, 25 4ELL ERTO Gartenberg ik Tk~ 5
NTHER a2 ADL I Rb DL LTHE L TE e, ZORHEI Mo EH i
Lo THEHA SN, SECIZL > T Gartenberg FUESZN & L TE T,

Gartenberg iRk TiE, 25 & BT PRECHPTIIR S AW B3 2 [EE%) »
& BERTHOPERL TORVD, (b s & E, REMIC, FERERNED LT
NTRPUCI D U TSR Y FH M TR SN OOFHNTH D& E2 R LT D0
BNENWHIBDOTH D] EiEmmftiT 7z, BRI ERET, 136 )DL L BTN H D L
SINATDITIE, 7 RS P Uy — 3R SN A P — B R L SF 72 BIfRIC /2 < |
KT FH M CTORBOEMIZITR Y 2R WVEEREIY EWVICREWTERIZF LT
TR B0, LB E o TWD, FEHFTE, ZOWREEZTLHDHIL, HH DB
THHERERBEINRTNIR6T, E0bif, Y= RA&2RMTHIH- > THRE S
Zhhdax b, BEMSENRT 72 RBPRELRDHIZONTHE LN D HMEORE ORI,
WLER L 72 AU 72 B W ELORIZER LTWS, 77> REEETHRESHOMIZ
IXHEE BRIV E LT, thoRBROBEESHEDRL TV 882 FEOAESD
FHEARERE UTHRFTRE LW FREBHFTIEC L, ELRERERT 7 Rt
THREHEHR L VIRWFHER L~ —~v—T v b 77 NOKEFEOFEE DL
ESERET LML D& L) TR N var 7y Ridvwr—-~v—4> v b
77 RTITONTWD R OEROIE|Z L Cnanhb & FRICEE Lz,

ICA36 5M)DF LT 5, Y—E AL TZITRAHWMIZOVWTA ) ERESE] OX
BRIZ, 13 & A EUIfETIEZV, Gartenberg HlIikiE, 36 F(b)DERT 2D b DD EA 22
MADRTIEL»oTz, T72bb, 36 50D & EEEZA D -0ITiE, #EHSH TRt
THH—E R BN RBERBRVIEE, Z L CRHERYEERE TCORBOMELITR 15
PUNEE ., R BVICREWFEEI AR S 2T ER bR, L) ZEThD,

36 5ODOILENLETEZXD L, 7 KEIXPEGREHTTOS 5 Y | ik IEREL
Firtel LTh, AL &5 2RI COEREBEOBERICOVW T U, FitiEd AT
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% Pepper v. Litton ik [R&5EFH T - Bk (F703 3 kT & athé o8 E 72 130H
BN L 2> TVD & &R, WS RFRITIR L. TSI OE S 23588 2 HED R 5T
St FE 1L OFIFERRE OFED D NTERNRAE S 2 Gk T 5 BT A B RAa s . &
L72HIR] 23, 36 kMO ERBEHBEBERT L2 L 2RI L TCVD EEL D, ICAIFERE
BaREBELTWDOIE, VGREREELXRBENOEREZFETLIHICEHRL TS
LThAD,

Gartenberg Hiki%, Pepper R TR HINT-ERIEE QPR & 52 R AIAI, LRE
B A I L7z, Gratenberg ML, T X CTOR#T A FEEZFE I Rx L L, 365
b)) TEDOEHE L (BRERICARIND Z &bl & A SNIVUEZNICAD, &
L),

ICA k. &ESHOWMEZ + 0 E WA S/ MF OIfESIC Lo THRAESEL 2 &
X MF NOFRSHIRK A 2> b r— A3 2R BOFIZH Y, ICA L MF & EEIhEH O
DBIRITMSE L72FR & L THRIFERR O 2V 2 T E S 72 (Burks k), &2
WA A L R0 36 (b)) b EHEFRTH Z L, RN EZ 2 hr— 3 5701
FEIZHTET DM LI A=A L L 7p > T D,

BBk, BEORRD 2 A7 (HEARHER LIZ< W MF O T L EREEERO X 9
PRRRSE LT R) ISR FECB O ERIZ SN T, BT Y —fL— A3 5 L ITE R0,
Hz5NTnEHh—EARF TR > TWER DL, FHHPNEZD X 5 2% G E L7
FHUEe b2, 7oL 2 REET, ML L7ZBEICRMET 20— R LT Tk (Lol
W) WY o7 E LT, #HHANE, ICA 28 MF L BBIHREF & OO FEEI O Tt
EULTRIEL 72D TEARWZ LIRLICED 5 XETh D, RIS, thoFEEHEFIZL -
T MF ISR 65 FEEI ORI KR E SKFETHRETHRV, TOFERG ., X%
BRI CORBIZLDFED L ITRE 20N E TH D,

eIz, BESEFOERBB ORI L 25HIIX, TR XOEFREZE LT
X722 B0, BB S ET OWRIN A U LEET 5 Bk S O TR & BkE Chivi, i
ERETHEHINL, REOMFIHIEOBEELZ 5 2 iz by, 2o ko, flE
BER D72 WBUGE R DN U 2 B A B L2, 728 XU Y E R B o7- 8 )
R L7 & LCh, ZOWEIIHYOBEEN G2 51D, 2O Lid, TXTOmMYIRHE
WMEALTOWORMENRBHLIZE LThH, FEEHIBEARTHLI b L n) 2 L
EARELRV, LOLZEDO XD RPEIR, FEED, RS TV Dh—Ee X LSRR
7L FRRERBBIOEY TIEH D 22 WIEERED AVICKE WV E W I FFILIZ L
DNTWRITIUTZR B 720,

F72. 36 Fb)DOIERBIBER O UEITE WA 1S 7 Bk 2 O E & HHIFT A Second-
guessing 7% (RAHETHHIT2) Z & ZZRL TV (Daily Income Fund k) ).
36 5:(b)D b &M A H AT DB, ICA ITEHIFT 23 %2 722 Y 8 T DO AW T REEF A <
DIZRDDOFNEETDHZ L A2ERL TRV, PN, TS LZEPr gz,
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o7 EXEEFEHATE, FROBHFICT N TE2ETSETVHRTHRS TV D,
Gartenberg FIR13 00T LIIMEMEZ R T0 D28, A7z BIXE s 36 I Bk &z
#1#h [Gartenberg HR TIRRENTWHNAE T, HlGaHHT 2 D4R ET 53, WMFETA
ERBREES . THTZTANONLREIZE EDDH] ZEMICKMLTEBY ., 30 FiT
SHEREL C&E &5 L 2,

Gartenberg v. Merill Lynch Asset Management, Inc., 694 F.2d 923(2nd Cir. 1982).

=3

v Rx—ew—F v k77K LT, 77 F) OKETHIREEE, F7 7 R
G E - EAE IS D FHED 36 L) DERBHIEX ZHERT DIZEARH HVICKE
WELT HZ 7y REZOBMFRETHD A7 7> ROEEIS - EHAE (LLF EAE) .
T a— =k UCTHREREFR 2R Lz, EAFRIWE FEEZ 7 7 ROKREED
—HH72) OMED P H 2EEEZNT CEHELTEY BE FLVETIZ05%). T
TED D T EE (Fee schedule) 35 XU OUIE (52D 7.5 {81% 0.425%., 7.5 (&0
5 10fEE TIX 0.375%., 10fE&B27-5 0.35%) 137 7> FOBGHE (8 At 6 An3FlE
BROZRVWERR Th-o72) 120, REBBLOEKRSh T\,

T FR M £k (Gartenberg v. Merrill Lynch Asset Management, Inc., 528 F. Supp.
1038(SDNY, 1981))1%. 36 LOILFEEI N GEMMNELTIERL, 77 v RBIX O EIZ
L CARAENNEET, TNE2RETIEOBEERIT 7 24 [Hixbonlzy—E20D
PEE L AE L RRE R ORI R O R FRIR O BRI ST L o TR
IR BTV DD, FOFHEEHI Y 7 FERIZBWNTHREN 7 7 RBRZT TS
L OFIZE DM, Bk L O EDOEKRN D 5 0/ BEEIZ L > TTFRT o) 2 i
DRI TV D2/ B D ERR CTrEZe < ERMICRIE T o] &L L, 2 b &5 4E
LC, AR & W L, BUSER LT,

CHIE)

HEHEDR 36 FOICL - THREONDEREBBLBIT LI AW CEX 27200 [HHH
7] BEEIZONWT, HRE EBHED. BT 2EBICONWTT 7 FInbRIREGL 2 &
EELTHRWL, XA NS IRFRAZERTLIIEAZERL TV & &k
HIIRLTWA, #HANE. MF OBGENER EOFEEHZOW T FLEZEY R AV v v
VAL M ERS TRZDHERE 5 2 T\, )i, BpE#EE (Corporate waste) O
FEETIREITHLVWE LTS, BT 52, BRlE, EREFOENR DA ELIET DME
M7 EEZREL LD E LTV RO TH D,

L7=AoT, 36 550D L EEEZA D 01T, HEWSEEIRETII—R LS
B2 BRI 72 E L, £ LTRSS B FHE CTORWOEY L1372 0 50T e, R0 &
WIZREWFEBIZ RS RTIULR DRV EIRT 2, ZOWREDZDIZ, T XTOHYZR
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FEPRT SR IUER B0,

FTIeHid, JRE T, FEBORES ZHGiT21CH720 | hoFEOMEEN 7 7 N &
HETDH L EICGRT R 2 FEARFIFHRICT D 2 2R 2 LICEETE RN, &
BEMEEDT7 7 FEVRAB TORPTFERELFELRVNLTH D, 77 RIdBhsE
HOENEERDCERTHIENTEROND, 772 FEPRAZIT ) HEWSHRIC
BN NDTH D,

LA, BEN, 2L OEEWSH L 7 7 v FOBIEMICHHA 2 BFR S 212, Tk
WRCTERBEERDHBE L R0 ENE BT DRI, MOBEREL L VHBELEZZ TN
D, Tiut, V—bEAERHETIEAZEOaA N P 2AOWE - WE, 77 v FAKE
KRDITONTHBEORF A ERAEN EOREZZ LT D0, EHFENLEL 721 ud
ROBIRVEXDOETH D,

JRETIRARTZ L ST, 77 v ROMY LEZEOHEMEOREA, T O NEAFIZLD
EBLTIHT 2 FHEHIET 2 TR TOREL I TV, ZNORESE
BT DB OEERBECMELOREN, MO MOBICEERER LD, LrL, &
LRT7 7V ROZRBENERS L HETITRT 2L OB L TniE LT, HEAHOMH
L 36 5c0) DEKIT/R DIEEREV BEVICKEL RV E S,
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Investment Advisers Act of 1940
Investment Company Act of 1940

PSP URY S NOF S a4 K]

15 U.S.C.80a-2

15 U.S.C.80a-12

15 U.S.C.80a-15

15 U.S.C.80a-35

15 U.S.C.78bb

15 U.S.C.80b-2

15 U.S.C.80b-3

15 U.S.C.80b-6

15 U.S.C.80b-15

17 C.F.R. 270.12b-1

69



Study on Investment Advisers and Broker-Dealers

As Required by Section 913 of the
Dodd-Frank Wall Street Reform
and Consumer Protection Act
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2,

This is a Study of the Staff of the
U.S. Securities and Exchange Commission

January 2011

This is a study by the Staff of the U.S. Securities and Exchange Commission. The
Commission has expressed no view regarding the analysis, findings, or conclusions
contained herein.
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In addition to this section, Appendix A discusses the effectiveness of the regulatory,
examination, and enforcement resources of the Commission, FINRA, and the states
devoted to enforcing the standards of care for investment advisers and broker-dealers when
providing personalized investment advice about securities to retail investors. In particular,
this appendix discusses the effectiveness of the examinations of broker-dealers and
investment advisers in determining compliance with regulations, including ongoing efforts
and recent initiatives by OCIE, FINRA, and the states. It also provides data about the
frequency and length of investment adviser and broker-dealer examinations, and discusses
the typical outcomes resulting from examinations, such as deficiency letters and referrals to
the Division of Enforcement, FINRA, or the states, as appropriate. The appendix also
discusses the enforcement resources and programs of the Commission, FINRA, and the
states, and provides examples of recent initiatives and ongoing efforts designed to enforce
the standards of care.

The following discussion is intended to provide a general overview of certain
significant federal and SRO requirements and standards of conduct applicable to
investment advisers and broker-dealers, and does not address every aspect of investment
adviser or broker-dealer regulation. Accordingly, this overview is not meant to serve and
should not be interpreted as a comprehensive treatise on the regulation of investment
advisers and broker-dealers. It also does not create any new, or supersede any existing,
positions of the Commission or the Commission staff.

1. Investment Advisers
a) Overview of Commission Regulation

The Advisers Act is the last in a series of federal statutes intended to eliminate
abuses in the securities industry that Congress believed contributed to the stock market
crash of 1929 and the Depression of the 1930s. The Advisers Act resulted from a
comprehensive congressionally-mandated study conducted by the Commission of
investment companies, investment counsel, and investment advisory services.
Ultimately, the report concluded that the activities of investment advisers and advisory
services “patently present various problems which usually accompany the handling of
large liquid funds of the public.”*  The Commission’s report stressed the need to
improve the professionalism of the industry, both by eliminating tipsters and other scam
artists and by emphasizing the importance of unbiased advice, which spokespersons for
investment counsel saw as distinguishing their profession from investment bankers and
brokers.® The general objective “was to protect the public and investors against
malpractices by persons paid for advising others about securities.”™!

9 H.R. Doc. No. 477, 76th Cong., 2d Sess. (1939).

50 See Investment Trusts and Investment Companies: Investment Counsel, Investment Management,
Investment Supervisory, and Investment Advisory Services, H.R. Doc. No. 477 at 27-30 (1939).

31 S. Rep. No. 1760, 86th Cong., 2d Sess. 1 (1960).
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Many money managers, investment consultants, and financial planners are
regulated as “investment advisers” under the Advisers Act or similar state statutes.
Investment adviser employees that provide personalized investment advice are regulated
as “investment adviser representatives” under state statutes and are also subject to
supervision by the investment adviser, as discussed below.”

Advisers Act Section 202(a)(11) defines “investment adviser” to mean:

any person who, for compensation, engages in the business of advising
others, either directly or through publications or writings, as to the value
of securities or as to the advisability of investing in, purchasing, or selling
securities, or who, for compensation and as part of a regular business,
issues or promulgates analyses or reports concerning securities.

As a general matter, a person would be an investment adviser within the meaning
of the Advisers Act if that person:

(1)  Provides advice, or issues reports or analyses, regarding securities;
2) Is in the business of providing such services; and
(3)  Provides such services for compensation.>

The staff has interpreted each of these elements broadly.*

The Advisers Act excludes, among other service providers, certain brokers and
dealers, and banks and bank holding companies (except if the bank or bank holding
company advises a registered investment company) from the definition of investment
adviser, even though the service provider may satisfy all three elements of the
definition.” A person excluded from the definition of investment adviser is not subject
to any provisions of the Advisers Act. We focus here on the exclusion available to
brokers and dealers.

The Advisers Act excludes from the investment adviser definition any broker or
dealer: (i) whose performance of its investment advisory services is “solely incidental” to

2 In general, states that register and regulate investment adviser representatives require that the

representatives register on Form U4 and pay a fee. See Section I.C.1, infra.
53 See Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and
Other Persons Who Provide Investment Advisory Services as a Component of Other Financial
Services, Investment Advisers Act Release No. 1092 (Oct. 8, 1987) (“Release 1092”).

5“ 1d.

5 See Advisers Act Section 202(a)(11)(A)-(G) for a list of those excluded from the definition of
investment adviser.
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the conduct of its business as a broker or dealer; and (ii) who receives no “special
compensation” for its advisory services. To rely on the exclusion, a broker-dealer must
satisfy both of these elements.*

Generally, the “solely incidental” element amounts to a recognition that broker-
dealers commonly give a certain amount of advice to their customers in the course of
their regular business as broker-dealers and that “it would be inappropriate to bring them
within the scope of the [Advisers Act] merely because of this aspect of their business.”’
On the other hand, “special compensation” “amounts to an equally clear recognition that
a broker or dealer who is specially compensated for the rendering of advice should be
considered an investment adviser and not be excluded from the purview of the [Advisers]
Act merely because he is also engaged in effecting market transactions in securities.”®
Finally, the Commission staff has taken the position that a registered representative of a
broker-dealer is entitled to rely on the broker-dealer exclusion if he or she is providing
investment advisory services to a customer within the scope of his or her employment
with the broker-dealer.”

Registration

Generally, a person or firm that falls within the definition of “investment adviser”
(and is not eligible to rely on one of the exclusions) must register under the Advisers Act,
unless it: (i) gualiﬁes to rely on an exemption from the Advisers Act’s registration
requirement; % or (ii) is prohibited from registering under the Advisers Act, as discussed

5 See Advisers Act Section 202(a)(11)(C). In 2005, the Commission adopted Advisers Act Rule
202(a)(11)-1, the principal purpose of which was to deem broker-dealers offering “fee-based
brokerage accounts” as not being subject to the Advisers Act. See Certain Broker-Dealers
Deemed Not to be Investment Advisers, Investment Advisers Act Release No. 2376 (Apr. 12,
2005) (“Release 2376”). Fee-based brokerage accounts are similar to traditional full-service
brokerage accounts, which provide a package of services, including execution, incidental
investment advice, and custody. The primary difference between the two types of accounts is that
a customer in a fee-based brokerage account pays a fee based upon the amount of assets on
account (an asset-based fee), whereas a customer in a traditional full-service brokerage account
pays a commission (or a mark-up or mark-down) for each transaction.

On March 30, 2007, the U.S. Court of Appeals for the District of Columbia Circuit (the “Court”),
in Financial Planning Association v. SEC, 482 F.3d 481 (D.C. Cir. 2007), vacated the original
Advisers Act Rule 202(a)(11)-1 on the grounds that the Commission did not have the authority to
exclude broker-dealers offering fee-based brokerage accounts from the definition of “investment
adviser.”

57 Opinion of the General Counsel Relating to Section 202(a)(11)(C) of the Investment Advisers Act
of 1940, Investment Advisers Act Release No. 2 (Oct. 28, 1940).

58

[D—d
=

59 See Release 1092, supra note 53.

€ See Advisers Act Sections 203(b), 203(1) and 203(m). The registration exemptions include, for

example, foreign private advisers, venture capital fund advisers, private fund advisers with less
than $150 million in assets under management in the United States, advisers to small business
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immediately below. An unregistered investment adviser is subject to the Advisers Act’s
antifraud provisions but is not subject to most of the other requirements of the Advisers

Act!

Advisers Act Section 203A prohibits investment advisers with less than $25
million of assets under management from registering under the Adv1sers Act® (the Dodd-
Frank Act raised this amount to $100 million as of July 21, 201 1)® if they are required to
be regulated in a state or states in which they maintain a principal office and place of
business (the Dodd-Frank Act amended Section 203A to provide that 1nvestment advisers
must also be subject to inspection and examination by their home state).®*

investment companies, intrastate advisers, advisers to insurance companies, charitable
organizations and plans and certain commodity trading advisors. Note that some of these
exemptions recently were added as part of the Dodd-Frank Act (i.e., Dodd-Frank Act Section 403
(relating to private fund and foreign advisers and certain intrastate advisers) and Dodd-Frank Act
Section 407 (relating to venture capital advisers). See also Exemptions for Advisers to Venture
Capital Funds, Private Fund Advisers with Less Than $150 Million in Assets Under Management,
and Foreign Private Advisers, Investment Advisers Act Release No. 3111 (Nov. 19, 2010).

o1 See, e.g., S. Rep. No. 1760, 86th Cong., 2d Sess. 7 (1960), which specifies that the antifraud
provisions in Section 206 apply to registered and unregistered investment advisers.

6 “Assets under management” is defined in Advisers Act Section 203A(a)(2) as the securities
portfolios for which the adviser provides continuous and regular supervision or management
services. See also Instructions to Item 5b of Form ADV, Part 1A.

o See Dodd-Frank Act Section 410 and Advisers Act Section 203A. See Release 3110, supra note
3.
6 Advisers Act Section 203A was added by the National Securities Markets Improvement Act of

1996 (“NSMIA”™). A state may not require an investment adviser to register if the adviser (i) does
not have a place of business in the state and (ii) has fewer than six clients who are state residents
during the past twelve months. See Advisers Act Section 222(d). Advisers Act Section
203A(b)(1) also prohibits a state from imposing registration or licensing requirements on an
investment adviser that is excluded from the definition of investment adviser by Section
202(a)(11). Currently, Wyoming does not have a statutory requirement for investment adviser
registration.

There are several exceptions to this general prohibition. See Advisers Act Section 203A. For
example, investment advisers to registered investment companies must always register with the
Commission, regardless of asset size. Other advisers that may register voluntarily under the
Advisers Act include: pension consultants that provide services to pension funds with over $50
million in assets; newly formed advisers that expect to qualify for registration under the Advisers
Act within 120 days of registration; certain affiliated advisers that are in a control relationship
with a registered adviser, provided that they have the same principal office and place of business;
certain internet advisers; and multi-state advisers that would otherwise be regulated by at least 30
states (the Dodd-Frank Act amends this to 15 states for mid-sized advisers as of July 21, 2011, and
the Commission has proposed a similar amendment to Advisers Act Rule 203A-2). See also
Advisers Act Rule 203A-2. See also Release 3110, supra note 63.
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The Registration Process: Form ADV

Advisers use Form ADV to apply for registration with the Commission (Part 1A)
or with state securities authorities (Part 1B), and must keep Form ADV current by filing
periodic amendments as long as they are registered.”® Form ADV has two parts (Part 1
and Part 2) and is filed electronically through the IARD;® each part (except for the
brochure supplement, as discussed below) is available to investors on the Investment
Adviser Public Disclosure website (“IAPD”).”’

Part 1 (A and B) of Form ADV provides federal and state regulators with
information to process registrations and to manage their regulatory and examination
programs. It requires applicants to disclose information about their disciplinary history,
type of services provided and other aspects of their business.®® An investment adviser
must update Part 1 of its Form ADV at least annually (within 90 days of their fiscal year
end), or more often under certain circumstances (e.g., certain disciplinary actions or
changes to an adviser’s services or contact information).®

The Commission recently amended Part 2 substantially.”® Part 2 contains two
sub-parts, Part 2A and Part 2B. Part 2A contains the requirements for the disclosure
“brochure” that advisers must provide to prospective clients initially and to existing
clients annually, and Part 2B contains information about the advisory personnel providing

6 See Advisers Act Rules 203-1 and 204-1. Form ADV also is used by state securities regulators to
register investment advisers. Advisers may withdraw from registration by filing a Form ADV-W.
See Advisers Act Section 203(h). Form ADV-W requires an adviser to provide certain basic
information regarding matters such as custody of client assets, money owed to clients, assignment
of advisory contracts and the adviser’s financial condition, all of which are at ensuring an orderly
wind down of the adviser’s business.

8 The IARD is operated by FINRA. NSMIA led to a joint agreement among the Commission, state
regulators and the NASD to develop the IARD. See Section II.C.1 infra for more info.
6 The IAPD is available on the Commission’s website, at http://www.adviserinfo.sec.gov. The
Commission recently adopted amendments to Part 2 to require, among other things, that
registrants file it electronically. Investment advisers are required to submit Form ADV Part 2 as
part of their next annual updating amendment, or upon initial registration. See Amendments to
Form ADV, Investment Advisers Act Release No. 3060 (July 28, 2010) (“Release 3060). The
Commission has brought enforcement actions against advisers alleging that the advisers failed to
properly update the Form. See, e.g., In the Matter of C&G Asset Management, Inc., Investment
Advisers Act Release No. 1536 (Nov. 9, 1995) (settled order).

o8 The Commission is required to grant registration or institute a proceeding to determine whether

registration should be denied within 45 days of the complete Form ADV filing. Advisers Act
Section 203(c)(2).

6 See Advisers Act Rule 204-1.

7 See Release 3060, supra note 67.
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clients with investment advice.”' Part 2A contains 18 disclosure items about the advisory
firm that must be included in an adviser’s brochure (the “firm brochure”). Much of the
disclosure in Part 2A addresses an investment adviser’s conflicts of interest with its
clients, and is disclosure that the adviser, as a fiduciary, must make to clients in some
manner regardless of the form requirements.”” For example, Part 2A requires
information about the adviser’s:

Range of fees;
Methods of analysis;
Investment strategies and risk of loss;

Brokerage, including trade aggregation policies and directed brokerage practices,
as well as use of soft dollars;

Review of accounts;

Client referrals and other compensation;
Disciplinary history; and

Financial information, among other things.”

Part 2B is the “brochure supplement,” which includes information about certain

advisory personnel on whom clients may rely for investment advice, including their

71

72

3

The Commission’s recent amendments to Part 2 included a requirement that Commission-
registered investment advisers provide prospective and existing clients with a narrative brochure
written in plain English. See Release 3060, supra note 67. All investment advisers registered with
the Commission as of December 31, 2010, and having a fiscal year ending on December 31, 2010
through April 30, 2011, have until July 31, 2011, to begin delivering brochure supplements to new
and prospective clients. These advisers have until September 30, 2011 to deliver brochure
supplements to existing clients. Existing registered investment advisers with fiscal years ending
after April 30, 2011 must deliver brochure supplements to existing clients within 60 days of filing
the annual updating amendment.

All newly registered investment advisers filing their applications for registration from January 1,
2011 through April 30, 2011, have until May 1, 2011 to begin delivering brochure supplements to
new and prospective clients. These advisers have until July 1, 2011 to deliver brochure

supplements to existing clients. Newly registered investment advisers filing applications for
registration after April 30, 2011 must deliver brochure supplements to clients upon registration.

See Release 3060, supra note 67, at 9.

See Part 2A of Form ADV.
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educational background, disciplinary history, and the adviser’s supervision of the
advisory activities of its personnel.74

A Commission-registered investment adviser must provide its prospective clients
with a current firm brochure before or at the time it enters into an advisory contract with
them.” Advisers must annually provide to each client to whom they must deliver a firm
brochure either: (i) a copy of the current (updated) firm brochure that includes or is
accompanied by the summary of material changes that have occurred since their last
brochure to clients; or (ii) a summary of material changes that have occurred since their
last brochure to clients that includes an offer to provide a copy of the current firm
brochure.” Each adviser must make this annual delivery no later than 120 days after the
end of its fiscal year.”” Advisers may deliver: (i) the firm brochure and a summary of
material changes; or (ii) a summary of material changes, along with an offer to provide
the firm brochure to clients electronically in accordance with the Commission’s
guidelines regarding electronic delivery of information.”®

7 See Instruction 5 of General Instructions for Form ADV. Registrants are not required to file Part
2B electronically, but must preserve a copy of the supplement(s) and make them available upon
request.

s See Advisers Act Rule 204-3. The rule does not require advisers to deliver brochures to certain

advisory clients receiving only impersonal investment advice for which the adviser charges less
than $500 per year, or to clients that are investment companies registered under the Investment
Company Act of 1940 (“Investment Company Act”) or business development companies provided
that the advisory contract with such a company meets the requirements of Investment Company
Act Section 15(c), which requires a board of directors to request, and the adviser to furnish,
information to enable the board to evaluate the terms of the proposed advisory contract. Finally,
an adviser does not have to prepare (or file with the Commission) a brochure if it does not have
any clients to whom a brochure must be delivered. See Instruction 7 for Part 2A of Form ADV.

7 See Advisers Act Rule 204-3(b) and Instruction 2 of Part 2A of Form ADV. The offer also must
be accompanied by a website address (if available) and a telephone number and e-mail address (if
available) for obtaining the complete brochure pursuant to the Instructions for Part 2, as well as
the website address for obtaining information about the adviser through the IAPD. Advisers Act
Rule 204-2 also requires the adviser choosing this approach to preserve a copy of the summary of
material changes, so that the Commission’s examination staff has access to such separately
provided summaries. See Advisers Act Rule 204-2(a)(14)(i).

77 See Advisers Act Rule 204-3(b) and Instruction 2 for Part 2A of Form ADV.
78 See Release 3060, supra note 67. Use of Electronic Media by Broker-Dealers, Transfer Agents.

and Investment Advisers for Delivery of Information, Investment Advisers Act Release No. 1562
(May 9, 1996).

An adviser that does not include, and therefore file, its summary of material changes as part of its
firm brochure (on the cover page or the page immediately following the cover) must file its
summary as an exhibit, included with its firm brochure when it files its annual updating
amendment with the Commission, so that the summary of material changes is available to the
public through the IAPD website. See Instruction 6 for Part 2A of Form ADYV. The adviser must
upload its firm brochure and the summary (as an exhibit) together in a single, text-searchable file
in Adobe Portable Document Format (PDF) on IARD. See Instruction 6 for Part 2A of Form
ADV.
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Use of Solicitors

Advisers Act Rule 206(4)-3 regulates a Commission-registered investment
adviser’s use of persons to solicit clients and prospective clients for advisory services.
The Commission adopted Advisers Act Rule 206(4)-3 in recognition of the inherent
conflicts of interest that can be present in arrangements in which an individual receives
cash compensation, even on a fully disclosed basis, for referring others to an investment
adviser.” Advisers Act Rule 206(4)-3 makes it unlawful for any investment adviser that
is required to be registered with the Commission to pay a cash fee to a person who
solicits clients for the adviser unless, among other things, the investment adviser and the
solicitor enter into a written agreement requiring the solicitor to provide certain
disclosure to prospective clients. The adviser has an obligation under Rule 206(4)-3 to
make a bona fide effort to ascertain whether the solicitor has complied with the
agreement, and has a reasonable basis for believing that the solicitor has so complied.
The adviser must receive from the prospective client, prior to, or at the time of, entering
into any written or oral investment advisory contract with such client, a signed and dated
acknowledgment of receipt of the investment adviser’s written disclosure statement and
the solicitor’s written disclosure document.®* A solicitor cannot be subject to a statutory
disqualiﬁcation.81 Thus, investment advisers cannot pay cash fees to solicitors unless
they meet conditions designed to address the conflicts of interest concerns that are raised
by these payments.

b) Regulation Related to the Provision of Personalized
Investment Advice to Advisory Clients

Legal Obligations towards Advisory Clients

The Supreme Court has construed Advisers Act Section 206(1) and (2) as
establishing a federal fiduciary standard governing the conduct of advisers.®” The

» See, e.g., Requirements Governing Payments of Cash Referral Fees by Investment Advisers,
Investment Advisers Act Release No. 615 (Feb. 2, 1978) (proposing Advisers Act Rule 206(4)-3)

and Investment Advisers Act Release No. 688 (July 12, 1979) (adopting Advisers Act Rule

206(4)-3).

8 Id. (contains a discussion of an adviser’s obligation to supervise cash solicitors acting on its
behalf).

81 For example, the solicitor cannot be subject to a Commission order under Advisers Act Section

203(f), convicted within the past 10 years of certain felonies or misdemeanors set forth in
Advisers Act Sections 203(e)(2)(A)-(D), found by the Commission to have engaged or been
convicted of engaging in certain violative conduct set forth in Advisers Act Section 203(e), or be
subject to an order, judgment or decree described in Advisers Act Section 203(e)(3).
82 SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 194 (1963). See also Transamerica
Mortgage Advisors, Inc., 444 U.S. 11, 17 (1979) (“[TThe Act’s legislative history leaves no doubt

that Congress intended to impose enforceable fiduciary obligations.”).
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adviser’s fiduciary duty is enforceable under Advisers Act Sections 206(1) and .2
which prohibit an adviser from “employ[ing] any device, scheme, or artifice to defraud
any client or prospective client” and from engaging in “any transaction, practice or course
of business which operates as a fraud or deceit on any client or prospective client.”

Under the Advisers Act, an adviser is a fiduciary. This fiduciary standard applies
to the investment adviser’s entire relationship with its clients and prospective clients,
imposes upon investment advisers the “affirmative duty of ‘utmost good faith, and full
and fair disclosure of all material facts,” as well as an affirmative obligation to ‘employ
reasonable care to avoid misleading”” their clients and prospective clients.®

Fundamental to the federal fiduciary standard are the duties of loyalty and care. 8
The duty of loyalty requires an adviser to serve the best interests of its clients, which
includes an obligation not to subordinate the clients’ interests to its own.®® An adviser’s
duty of care requires it to “make a reasonable investigation to determine that it is not
basing its recommendations on materially inaccurate or incomplete information.”®’

The Commission, the staff, and the courts have articulated guidance on these
duties over time through rules, interpretive statements, and orders issued in enforcement
actions. This guidance has addressed, among other things, disclosure of conflicts of
interest, suitability and reasonable basis for investment advice, and principal trading and
cross trading.

Disclosure of Conflicts of Interest

As part of its fiduciary duty, an adviser must fully disclose to its clients all
material information that is intended “to eliminate, or at least expose, all conflicts of
interest which might incline an investment adviser—consciously or unconsciously—to
render advice which was not disinterested.”®® The Commission has brought enforcement
actions alleging advisers’ failures to disclose their conflicts of interest.® Under the

8 See Transamerica, 444 U.S., supra note 82.

84 See Capital Gains, 375 U.S., supra note 82 at 191-192.

8 See, e.g., Proxy Voting by Investment Advisers, Investment Advisers Act Release No. 2106 (Jan.
31, 2003 (“Release 2106”).

86 Id. See also e.g., Release 3060, supra note 67.

87 See Concept Release on the U.S. Proxy System, Investment Advisers Act Release No. 3052 (July
14, 2010) (“Release 3052”) at 119.

88

Capital Gains, supra note 82.

8 See, e.g., In the Matter of Ronald Speaker, et al., Investment Advisers Act Release No. 1605 (Jan.
13, 1997) (settled order); and In the Matter of Kidder Peabody & Co., Inc., et al., Advisers Act
Release No. 232 (Oct. 16, 1968) (settled order) (“Release 232”). The Commission also has
brought enforcement actions alleging that an adviser failed to disclose conflicts of interest. See,
e.g., Release 3090, supra note 48; In the Matter of Fidelity Management Research Company,
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antifraud provisions of the Advisers Act, an investment adviser must disclose material
facts to its clients and prospective clients whenever the failure to do so would defraud or
operate as a fraud or deceit upon any such person.90 The adviser’s fiduciary duty of
disclosure is a broad one, and delivery of the adviser’s brochure alone may not fully
satisfy the adviser’s disclosure obligations.91

The duty to disclose material facts applies to conflicts of interest—or potential
conflicts of interest—that arise during an adviser’s relationship with a client. Therefore,
the type of required disclosure will depend on the facts and circumstances. As a general
matter, an adviser must disclose all material facts regarding the conflict so that the client
can make an informed decision whether to enter into or continue an advisory relationship
with the adviser.”? For example, if an adviser selects or recommends other advisers for
clients, it must disclose any compensation arrangements or other business relationships
between the advisory firms, along with the conflicts created, and explain how it addresses
these conflicts.” In addition, the Commission has brought numerous enforcement

Investment Advisers Act Release No. 2713 (Mar. 5, 2008) (settled order); Monetta Financial
Services, Inc. v. SEC, 390 F.3d 952 (2d Cir. 2004); In the Matter of Jamison, Eaton & Wood, Inc.,
Investment Advisers Act Release No. 2129 (May 15, 2003) (settled order); In the Matter of
Deutsche Asset Management, Inc., Investment Advisers Act Release No. 2160 (Aug. 19, 2003)
(settled order); In the Matter of Joan Conan, Investment Advisers Act Release No. 1446 (Sept. 30,
1994) (settled order); In the Matter of Kemper Financial Services, Inc., Investment Advisers Act
Release No. 1494 (June 6, 1995) (settled order); and In the Matter of Mark Bailey & Co.. et al.,
Investment Advisers Act Release No. 1105 (Feb. 24, 1988) (settled order) (“Release 1105”).

See also General Instruction 3 to Part 2 of Form ADV: “Under federal and state law, you are a
fiduciary and must make full disclosure to your clients of all material facts relating to the advisory
relationship. As a fiduciary, you also must seek to avoid conflicts of interest with your clients,
and, at a minimum, make full disclosure of all material conflicts of interest between you and your
clients that could affect the advisory relationship. This obligation requires that you provide the
client with sufficiently specific facts so that the client is able to understand the conflicts of interest
you have and the business practices in which you engage, and can give informed consent to such
conflicts or practices or reject them. To satisfy this obligation, you therefore may have to disclose
to clients information not specifically required by Part 2 of Form ADV or in more detail than the
brochure items might otherwise require. You may disclose this additional information to clients in
your brochure or by some other means.”
% See Capital Gains, supra note 82. The recent amendments to Part 2 of Form ADV require advisers
to respond to a number of disclosure items about conflicts of interest. For example, Item 10 of
Part 2A requires an adviser to disclose other financial industry activities and affiliations, any
material conflicts of interest that these relationships create and how the adviser addresses these
conflicts. See Release 3060, supra note 67.

o1 See Instruction 3 of General Instructions for Part 2 of Form ADV; Advisers Act Rule 204-3(f).
See also Release 3060, supra note 67.

See Release 3060, supra note 67 (“the disclosure clients and prospective clients receive is critical
to their ability to make an informed decision about whether to engage an adviser and, having
engaged the adviser, to manage that relationship.”)

% See Item 10 of Form Part 2A. The Commission has brought enforcement actions charging

advisers with alleged failures to make such disclosures. See, e.g., In the Matter of Morgan Stanley
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actions alleging that the advisers unfairly allocated client trades to preferred clients
without making adequate disclosure.”

Advisers also must disclose their policies and practices with respect to their
receipt of research and other “soft dollar” benefits in connection with client securities
transactions.”> The Commission has brought enforcement actions against advisers that
allegedly recommended to clients, or bought or sold for clients, securmes m which the
adviser or a related person had an undisclosed material financial interest.”®

Principal and Cross Trading Requirements

Advisers are restricted by Advisers Act Section 206(3) when entering into
principal and agency-cross trades with their clients. Advisers Act Section 206(3) is
intended to address the potential for self-dealing that could arise when an investment
adviser acts as principal in transactions with clients, such as through price manipulation

& Co., Incorporated, Investment Advisers Act Release No. 2904 (July 20, 2009) (settled order); In
the Matter of Yanni Partners, Inc., et al., Investment Advisers Act Release No. 2642 (Sept. 5,
2007) (settled order).

94

See, e.g., In the Matter of Nevis Capital Management, LLC, Investment Advisers Act Release No.
2214 (Feb. 9, 2004) (settled order); In the Matter of The Dreyfus Corporation, et al., Investment
Advisers Act Release No. 1870 (May 10, 2000) (settled order); In the Matter of Account
Management Corporation, Investment Advisers Act Release No. 1529 (Sept. 29, 1995) (settled
order). The Commission also has brought numerous enforcement actions against advisers that
allegedly unfairly allocated trades to their own accounts and allocated less favorable or
unprofitable trades to their clients’ accounts. See, e.g., In the Matter of Nicholas-Applegate
Capital Management, Investment Advisers Act Release No. 1741 (Aug. 12, 1998) (settled order);
In the Matter of Timothy J. Lyons, Investment Advisers Act Release No. 1882 (June 20, 2000)
(settled order) and SEC v. Lyons, 57 S.E.C. 99 (2003); and SEC v. Alan Brian Bond. et al.,
Litigation Release No. 18923 (Civil Action No. 99-12092 (S.D.N.Y.) (Oct. 7, 2004).

95 See Item 12 of Form ADV Part 2A. Advisers often seek research and other products or services
from external sources, and particularly from broker-dealers. Although advisers may use their own
assets—such as revenues derived from their advisory fees —to purchase such research and
services, advisers typically pay for research and other services with a portion of the brokerage
commissions paid by clients, a practice referred to as “soft dollars.” The use of soft dollars creates
a conflict of interest for an investment adviser because the adviser is obtaining brokerage and
research services with client commissions instead of purchasing those services with its own funds.
See Commission Guidance Regarding Client Commission Practices Under Section 28(¢) of the
Securities Exchange Act of 1934, Exchange Act Release No. 54165 (July 18, 2006) (“2006 Soft
Dollar Release”). The 2006 Soft Dollar Release superseded parts (but not all) of the 1986 Soft
Dollar Release. In particular, the 2006 Soft Dollar Release does not replace Section IV of the
1986 Release, cited infra, which discusses an investment adviser’s disclosure obligations.

% The Commission has brought enforcement actions against advisers alleging that the advisers did

not adequately disclose soft dollar arrangements and related conflicts. See, .g., In the Matter of
Schultze Asset Management LLC, Investment Advisers Act Release No. 2633 (Aug. 15, 2007)
(settled order); In the Matter of Rudney Associates, Inc., Investment Advisers Act Release No.
2300 (Sept. 21, 2004) (settled order).
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or the dumping of unwanted securities into client accounts.”” Section 206(3) makes it
unlawful for an adviser, acting as principal for his own account, knowingly to sell any
security to or purchase any security from a client, or acting as broker for a person other
than such client, knowingly to effect any sale or purchase of any security for the account
of such client, without disclosing to such client in writing before the completion of such
transaction the capacity in which he is acting and obtaining the consent of the client to the
transaction.”® The Commission staff has taken the position that the adviser must disclose
not only the capacity in which the adviser is acting, but also any compensation that the
adviser receives for its role in such transaction.”

97

98

99

See Investment Trusts and Investment Companies: Hearings on S. 3580 Before the Subcomm. of
the Comm. on Banking and Currency, 76th Cong., 3d Sess. 320-22 (1940).

Section 206(3) provides that the prohibitions do not apply to any transaction with a customer of a
broker-dealer if the broker-dealer is not acting as an investment adviser in relation to the
transaction. The Commission has applied Section 206(3) not only to principal transactions
engaged in or effected by any adviser, but also when an adviser causes a client to enter into a
principal transaction that is effected by a broker-dealer that controls, is controlled by, or is under
common control with, the adviser (a “control affiliate”). See Interpretation of Section 206(3) of
the Advisers Act of 1940, Investment Advisers Act Release No. 1732, at 0.3 (July 17, 1998)
(“Release 1732”). The Commission has brought enforcement actions alleging violations of
Section 206(3) against investment advisers that have effected principal transactions, including
“riskless principal transactions,” through control affiliates without complying with the disclosure
and consent requirements of Section 206(3). See, e.g., In the Matter of Rothschild Investment
Corporation, Investment Advisers Act Release No. 1714 (Apr. 13, 1998) (settled order); In the
Matter of Stern Fisher Edwards Inc., Investment Advisers Act Release No. 1803 (June 18, 1999)
(settled order); In the Matter of ABN AMRO-NSM International Funds Management, B.V.,
Investment Advisers Act Release No. 1767 (Sept. 30, 1998) (settled order); In the Matter of
Calamos Asset Management, Investment Advisers Act Release No. 1589 (Oct. 16, 1996) (settled
order); and In the Matter of Concord Investment Co., Investment Advisers Act Release No. 1585
(Sept. 27, 1996) (settled order).

The Commission staff has stated that whether Section 206(3) applies to transactions between an
adviser’s client and an unregistered pool investment vehicle in which the adviser has an ownership
interest depends upon all of the facts and circumstances. The Commission staff also has stated
that a transaction between a client account and a pooled investment vehicle of which the
investment adviser and/or its controlling persons, in the aggregate, own 25% or less should not
implicate Advisers Act Section 206(3). See Gardner Russo & Gardner, SEC Staff No-Action
Letter (June 7, 2006).

The Commission has brought enforcement actions asserting violations of Section 206(3) by
advisers and their principals when the advisers effected transactions between their advisory clients
and accounts in which the principals of the advisers held significant ownership interests. See SEC
v. Beacon Hill Asset Management, LL.C, Litigation Release No. 18950 (Oct. 28, 2004); and In the
Matter of Gintel Asset Management, Investment Advisers Act Release No. 2079 (Nov. 8, 2002)
(settled order).

See, e.g., Release 1092, supra note 53 and Opinion of Director of Trading and Exchange Division,
Investment Advisers Act Release No. 40 (Feb. 5, 1945) (“Release 40”).
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For purposes of Section 206(3), the Commission interg)rets “before the completion
of the transaction” to mean by settlement of the transaction.'® But in order for post-
execution, pre-settiement consent to comply with Section 206(3), the adviser must
provide both sufficient disclosure for a client to make an informed decision, and the
opportunity for the client to withhold consent.'”" While the disclosure must be in writing,
Section 206(3) does not require that the client’s consent be in writing. Written disclosure
must be provided and consent must be obtained seg)arately for each transaction, i.e., a
blanket consent for transactions is not sufficient."’

Compliance with the disclosure and consent provisions of Advisers Act Section
206(3) provision alone does not satisfy an adviser’s fiduciary obligations with respect to
a principal trade. The Commission has stated that Section 206(3) must be read together
with Advisers Act Sections 206(1) and (2) to require that the adviser disclose additional
facts necessary to alert the client to the adviser’s potential conflict of interest in the
principal trade.'®®

The Commission has adopted less rigorous requirements for engaging in agency-
cross trades (i.e., where the adviser is also a broker-dealer and executes the client’s orders
by crossing the orders with orders of non-advisory clients) by relaxing the prior
disclosure and consent requirement for each such trade.'® At times it may benefit the
client for an adviser to engage in an agency-cross trade. For example, agency-cross
trades can save brokerage commissions and other transaction costs. Advisers Act Rule
206(3)-2 permits these agency-cross transactions without requiring the adviser to provide
transaction-by-transaction disclosure to the client if, among other things:

100 See Release 1732, supra note 98.

101 1d.

102 See Release 40, supra note 99. The Commission has brought enforcement actions against

investment advisers for allegedly violating Advisers Act Section 206(3) when they entered into
principal transactions with their clients using only prior blanket disclosures and consents. See,
e.g., In the Matter of Stephens, Inc., Investment Advisers Act Release No. 1666 (Sept. 16, 1997)
(settled order); In the Matter of Clariden Asset Management (New York) Inc., Investment
Advisers Act Release No. 1504 (July 10, 1995) (settled order).

Under Advisers Act Rule 206(3)-1, the notice and consent provisions of Section 206(3) do not
apply to any transaction in which the broker-dealer is acting as investment adviser solely (1) by
means of publicly distributed written materials or publicly made oral statements; (2) by means of
written materials or oral statements which do not purport to meet the needs of specific individuals
or accounts; (3) through the issuance of certain statistical information; or (4) any combination of
the foregoing services. See also Temporary Rule Advisers Act 206(3)-3T which provides an
alternative means of compliance with Section 206(3) for advisers that also are registered broker-
dealers.

103 See Release 1732, supra note 98.

104 See Release 1732, supra note 98 (stating that an adviser is not “acting as broker” within the

meaning of Advisers Act Section 206(3) if the adviser receives no compensation (other than its
advisory fee) for effecting a particular agency transaction between advisory clients).
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o the client has executed a written consent after receiving full disclosure of
the conflicts involved, which must be renewed each year;

o the adviser (or any other person relying on Rule 206(3)-2) provides a
written confirmation to the client at or before the completion of each
transaction providing, among other things, the source and amount of any
remuneration it received;

o the adviser (or any other person relying on Rule 206(3)-2) provides the
client with an annual summary of all agency cross transactions; and

° the disclosure document and each confirmation conspicuously disclose
that consent may be revoked at any time.'?®

The rule does not apply to a transaction when the adviser or the adviser and any person
controlling, controlled by, or under common control with the adviser recommended the
transaction to both the purchaser and seller. The rule does not relieve advisers from the
duty to act in the best interests of their clients, including the duty to seek to obtain best

price and execution for any transaction. 10

Effecting cross-trades between clients (where a third-party broker is used) is not
specifically addressed by the Advisers Act, but the Commission has brought enforcement
actions against investment advisers alleging that the advisers failed to seek best execution
in securities transactions for certain advisory clients because of an undisclosed trading
practice involving cross trades between client accounts.'”” Cross trades involve potential
conflicts of interest (because the adviser could favor one client over another; the adviser’s
duty of loyalty requires it to act in the best interests of each client). The Comrmssmn has
brought enforcement actions alleging an adviser’s failure to fulfill this obligation."

Suitability and Reasonable Basis

Investment advisers owe their clients the duty to provide only suitable investment
advice.!” To fulfill the obligation, an adviser must make a reasonable determination that

108 Advisers Act Rule 206(3)-2.
106 See Agency Cross Transactions for Advisory Clients, Investment Advisers Act Release No. 589
(June 1, 1977) (adopting Rule 206(3)-2).

107 See, e.£., In the Matter of Renberg Capital Management, Inc., et al., Investment Advisers Act
Release No. 2064 (Oct. 1, 2002) (settled order) (“Release 2064”).

108 See, e.g., In the Matter of David A. King, et al, Investment Advisers Act Release No. 1391 (Nov.

9, 1993) (settled order).

109 See Status of Investment Advisory Programs under the Investment Company Act of 1940,

Investment Company Act Release No. 22579 (Mar. 24, 1997) (in the context of adopting a final
rule providing for a non-exclusive safe harbor from the definition of investment company for
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the investment advice provided is suitable for the client based on the client’s financial
situation and investment objectives.

In addition, as a fiduciary, an investment adviser has “a duty of care requiring it to
make a reasonable investigation to determine that it is not basing its recommendations on
materially inaccurate or incomplete information.”!'® The investment adviser must disclose
its investment process to clients. For example, Item 8 of Form ADV Part 2A requires an
investment adviser to describe its methods of analysis and investment strategies, among
other things. This item also requires that an adviser explain the material risks involved for
each significant investment strategy or method of analysis it uses and particular type of
security it recommends, with more detail if those risks are significant or unusual.!!!

Best Execution

Investment advisers have an obligation to seek best execution of clients’ securities
transactions where they have the responsibility to select broker-dealers to execute client
trades (typically in the case of discretionary accoun'cs).112 In meeting this obligation, an
adviser must seek to obtain the execution of transactions for each of its clients in such a
manner that the client’s total cost or proceeds in each transaction are the most favorable
under the circumstances.'"?

When seeking best execution, an adviser should consider the full range and
quality of a broker’s services when selecting broker-dealers to execute client trades,

certain investment advisory programs), citing to Suitability of Investment Advice Provided by
Investment Advisers, Investment Advisers Act Release No. 1406 (Mar. 16, 1994) (proposing a

rule under the Advisers Act Section 206(4)’s antifraud provisions that would expressly require
advisers to give clients only suitable advice; the rule would have codified existing suitability
obligations of advisers) (“Release 1406”).

1o See Release 3052, supra note 87.

m The Commission has brought enforcement actions alleging omissions and misrepresentations
regarding investment strategies. See, ¢.g., In the Matter of George F. Fahey, Investment Advisers
Act Release No. 2196 (Nov. 24, 2003) (settled order); and In the Matter of Gary L.. Hamby, et al.,
Investment Advisers Act Release No. 1668 (Sept. 22, 1997) (settled order).

2 See Advisers Act Rule 206(3)-2(c) (acknowledging adviser’s duty of best execution of client
transactions). See also 2006 Soft Dollar Release, supra note 95 (stating that investment advisers
have “best execution obligations”). See also Release 3060, supra note 67.

13 See 1986 Soft Dollars Release, cited infra. The Commission has brought enforcement actions
alleging failure to seek best execution. See, g.g., In the Matter of Value Line, Inc. et al.,
Investment Advisers Act Release No. 3100 (Nov. 2, 2010) (settled order); In the Matter of Fidelity
Management Research Company, Investment Advisers Act Release No. 2713 (Mar. 5, 2008)
(settled order); Release 2064, supra note 107; In the Matter of Portfolio Advisory Services, LLC,
Investment Advisers Act Release No. 2038 (June 20, 2002) (settled order); In the Matter of Sage
Advisory Services LLC, Investment Advisers Act Release No. 1954 (July 27, 2001) (settled
order); In the Matter of Fleet Investment Advisors, Inc., Investment Advisers Act Release No.
1821 (Sept. 9, 1999) (“Release 1821”); Release 232, supra note 89.
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including, among other things, the broker’s execution capability, commission rate,
financial responsibility, responsiveness to the adviser, and the value of any research
provided.""* An investment adviser should “periodically and systematically” evaluate the
execution it is receiving for clients.'"

The Advisers Act does not prohibit advisers from using an affiliated broker to
execute client trades or from directing brokerage to certain brokers. However, the
adviser’s use of such an affiliate involves a conflict of interest that must be disclosed to
the adviser’s client.!’® To this end, Item 12 of Part 2A of Form ADV also requires an
adviser to describe any relationship with a broker-dealer to which the brokerage may be
directed that creates a material conflict of interest.'!”

- Aggregation of Orders

Clients engaging an adviser can benefit when the adviser aggregates trades to obtain
volume discounts on execution costs.'"® The staff takes the position that an adviser, when
directing orders for the purchase or sale of securities, may aggregate or “bunch” those
orders on behalf of two or more of its accounts, so long as the bunching is done for the
purpose of achieving best execution, and no client is advantaged or disadvantaged by the
bunching.'"® Item 12 of Part 2A of Form ADV requires the adviser to describe whether
and under what conditions it aggregates trades; if the adviser does not aggregate trades
when it has the opportunity to do so, the adviser must explain in the brochure that clients
may therefore pay higher brokerage costs.

Advertising

Advertising by investment advisers is subject both to the general antifrand
provisions in Advisers Act Sections 206(1) and (2) and to specific prohibitions and

14 See Interpretive Release Concerning the Scope of Section 28(e) of the Securities Exchange Act of
1934 and Related Matters, Exchange Act Release No. 23170 (Apr. 23, 1986) (“1986 Soft Dollar

Release”).
115 Id
s See 1986 Soft Dollar Release, supra note 114. The Commission has brought enforcement actions

charging advisers with defrauding their clients for failing to disclose that they directed their
brokerage commissions in return for client referrals. See, e.g., In the Matter of Jamison, Eaton &
Wood, Inc., Investment Advisers Act Release No. 2129 (May 15, 2003) (settled order); In the
Matter of Duff & Phelps Investment Management Co., Inc., Investment Advisers Act Release No.
1984 (Sept. 28, 2001) (settled order); Release 1821, supra note 113; In the Matter of MPI
Investment Management, et al., Investment Advisers Act Release No. 1876 (June 12, 2000)
(settled order); and Release 1105, supra note 89.

7 See Item 12.A.3.a of Part 2A.

18 See Release 3060, supra note 67.

s See SMC Capital, Inc., SEC Staff No-Action Letter (Sept. 5, 1995).
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restrictions under Advisers Act Rule 206(4)-1. Rule 206(4)-1 generally prohibits any
investment adviser that is registered or required to be registered under the Advisers Act
from using any advertisement that contains any untrue statement of a material fact or is
otherwise false or misleading. 120

As the Commission stated in adopting Advisers Act Rule 206(4)-1, “when
considering the provisions of the rule it should be borne in mind that investment advisers
are professionals and should adhere to a stricter standard of conduct than that applicable
to merchants, securities are “intricate merchandise,” and clients or prospective clients of
investment advisers are frequently unskilled and unsophisticated in investment
matters.”'?! While investment advisers are prohibited under Advisers Act Sections
206(1) and (2) from making any communications to clients that are misleading, the
prohibitions in Rule 206(4)-1 apply only to “advertisements” by advisers, which the
Commission defines generally as written (including electronic) or broadcast
communications to more than one person that offer advisory services.'?

The Commission staff considers an advertisement containing performance
information misleading if it implies, or if a reader would infer from it, something about
an adviser’s competence or possible future investment results that would be unwarranted
if the reader knew all of the facts.'> The staff has provided extensive guidance

120 Advisers Act Rule 206(4)-1. The Commission has brought enforcement actions against advisers
for false or misleading advertising. See, e.g.. In the Matter of Warwick Capital Management,
Investment Advisers Act Release Nos. 2694 (Jan. 16, 2008) and 2530 (July 6, 2006) (“Warwick
Capital”); In the Matter of First Command Financial Planning, Inc., Securities Act Release No.
8513 (Dec. 15, 2004) (settled order); In the Matter of Justin S. Mazzon d/b/a American Blue Chip
Investment Management, Investment Advisers Act Release No. 2145 (July 14, 2003) (settled
order); In the Matter of LBS Capital Management, Inc., Investment Advisers Act Release No.
1644 (July 18, 1997) (settled order); SEC v. C.R. Richmond & Co., 565 F.2d 1101, 1104 (9th Cir.
1977).

121 Adoption of Rule 206(4)-1 under the Investment Advisers Act of 1940, Investment Advisers Act
Release No. 121 (Nov. 2, 1961) (“Release 1217).

122 Advisers Act Rule 206(4)-1(b) defines advertisement for purposes of the rule as

[a]ny notice circular, letter or other written communication addressed to more
than one person, or any notice or other announcement in any publication or by
radio or television, which offers (1) any analysis, report or publication
concerning securities, or which is to be used in making any determination as to
when to buy or sell any security, or which security to buy or sell, or (2) any
graph, chart, formula or other device to be used in making any determination as
to when to buy or sell any security, or which security to buy or sell, or (3) any
other investment advisory service with regard to securities.

A communication covered by the rule may be made to new clients or to existing clients where the
purpose is to induce them to renew their advisory contract or subscription. See Spear & Staff, 42
S.E.C. 549 (1965).

123 See, e.g., Clover Capital Management, Inc., SEC Staff No-Action Letter (Oct. 28, 1986).
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concerning the circumstances under which adviser investment performance information
would or would not be considered misleading.'* Advisers registered with the
Commission must maintain records substantiating any performance claimed in an
advertisement or other communication that goes to ten or more persons.125

In addition to that general prohibition, Advisers Act Rule 206(4)-1 also contains

specific provisions that prohibit such an investment adviser from directly or indirectly,
publishing, circulating or distributing an advertisement that:

o Refers to any testimonial concerning an investment adviser or its
services;

o Refers to past specific recommendations made by the adviser, which were
or would have been profitable to any person, except under specified
circumstances;'*’

o Represents that any graph, chart, formula or other device can, in and of

itself, be used to determine which securities to buy or sell or when to buy
or sell them, without disclosing the limitations thereof and the difficulties
with respect to its use; or'?

° Refers to any report, analysis, or service as free, unless it actually is free
and without condition or obligation.'”

124

125

126

127

128

129

See, e.g., Horizon Asset Management, SEC Staff No-Action Letter (Sept. 13, 1996); J.P. Morgan
Investment Management Inc., SEC Staff No-Action Letter (May 7, 1996).

Adbvisers Act Rule 204-2(a)(16). See, e.g., Warwick Capital, supra note 120.

Adbvisers Act Rule 206(4)-1(a)(1). The Commission staff has stated that testimonials include any
statement of a client’s experience with, or endorsement of, an adviser. See DALBAR, Inc., SEC
Staff No-Action Letter (Mar. 24, 1998). In addition, the Commission staff has taken the position
that an advertisement containing a partial client list was not a testimonial within the meaning of
Rule 206(4)-1(a)(1), and agreed not to recommend enforcement action under Advisers Act Section
206(4) and Advisers Act Rule 206(4)-1(a)(5) if an adviser distributed an advertisement that
contained a partial client list if the selection criteria were objective and unrelated to the
performance of the clients” accounts, and the advertisement contained certain disclosure and a
disclaimer. See, e.g., Cambiar Investors, Inc., SEC Staff No-Action Letter (Aug. 28, 1997).

Advisers Act Rule 206(4)-1(a)(2). The rule requires that if the adviser refers to past specific
recommendations, it must set out a list of all recommendations made by the adviser during the
preceding year that contain certain information specified in the rule. The Commission staff has
taken the view that in certain circumstances, advisers could provide reports to prospective and
existing clients that identified some, but not all, past specific recommendations under conditions
designed to ensure that the reports did not raise the dangers that Advisers Act Rule 206(4)-1(a)(2)
was designed to prevent. See, e.g., The TCW Group Inc., SEC Staff No-Action Letter (Nov. 7,
2008) and Franklin Management, Inc., SEC Staff No-Action Letter (Dec. 10, 1998).

Advisers Act Rule 206(4)-1(a)(3).

Advisers Act Rule 206(4)-1(a)(4).
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The use of testimonials is prohibited because of the Commission’s concern that
they will create a misleading inference that all of the adviser’s clients will experience
such favorable results.”*® Similarly, the limitations on references to past
recommendations are aimed at preventing the adviser from selectively emphasizing
profitable recommendations and therefore misleading potential clients."!

Additional Substantive Requirements

Advisers Act Section 206 generally prohibits an investment adviser (whether
registered or exempt from registration) from engaging in fraudulent, deceptive, or
manipulative activities. Advisers Act Section 206(4) provides the Commission with
rulemaking authority to define such activities and prescribe reasonable means to prevent
them. The following sections provide additional examples of investment adviser
regulation intended to promote the adviser’s fiduciary duties and to protect advisory
clients, including examples of specific rules adopted under Advisers Act Section 206(4)
(e.g., custody, compliance, and proxy voting).

In addition, the following sections also discuss other Advisers Act requirements,
including recordkeeping, supervision, disclosure of disciplinary history, contractual
requirements, and remedies.

Recordkeeping

Adbvisers that are registered or required to be registered under the Advisers Act
are subject to recordkeeping requirements. Generally, Advisers Act Rule 204-2 requires
an adviser to maintain business accounting records as well as various specified records
that relate to its advisory business. For example, advisers must maintain, among other
things, the following:

° General and auxiliary ledgers reflecting asset, liability, reserve, capital,
income and expense accounts;

° A memorandum of any order given and instructions received by the
adviser from clients for the purchase, sale, delivery or receipt of securities

130 See Release 121, supra note 121 (adopting Rule 206(4)-1, stating “the Commission finds that such
advertisements are misleading; by their very nature they emphasize the comments and activities
favorable to the investment adviser and ignore those which are unfavorable. This is true even
when the testimonials are unsolicited and are printed in full.”).

B Id., stating: “the Commission believes that material of this nature, which may refer only to

recommendations which were or would have been profitable and ignore those which were or

would have been unprofitable, is inherently misleading and deceptive, and consequently the rule
prohibits this type of advertising unless all recommendations for a minimum specified period are
included.”
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(including terms and conditions of any order, who recommended and
placed the order, the account and date of entry and who executed the
order);

° Trial balances, financial statements, any internal audit papers relating to
adviser’s business;

° Original or copies of certain communications sent to or received by the
adviser (including responses to requests for detailed investment advice,
placement or execution of securities orders, receipt or delivery of
securities or funds);

° A list of and documents relating to the adviser’s discretionary client
accounts (including powers of attorney or grants of authority);

° Copies of publications and recommendations the adviser distributed to 10
or more persons and a record of the factual basis and reasons for the
recommendation; and

. A record of certain securities transactions in which the adviser or advisory
representatives have a direct or indirect beneficial ownership interest.

Additional records must be maintained in certain circumstances (e.g., if an
investment adviser has custody of client assets or exercises proxy voting authority with
respect to client securities).”** Generally, all required books and records must be
maintained and preserved in an adviser’s office for two years after the last entry date and
three additional years in an easily accessible place.”®® Records may be stored on
micrographic or electronic storage media, subject to certain conditions ensuring
safekeeping and accessibility."**

Advisers Act Section 204 provides that all records of an investment adviser (other
than investment advisers that are specifically exempted from registration under Advisers
Act Section 203(b)) are subject at any time, or from time to time, to such reasonable
periodic, special, or other examinations by representatives of the Commission as the
Commission deems necessary or appropriate in the public interest or for the protection of
investors.

132 See Advisers Act Rule 204-2(b) and Rule 204-2(c)(2), respectively.
133 See Advisers Act Rule 204-2(e)(1).

134 See Advisers Act Rule 204-2(g).
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Custody of Client Assets

Advisers Act Rule 206(4)-2 regulates the custody practices of investment advisers
registered or required to be registered under the Advisers Act. Rule 206(4)-2 requires
advisers that have custody of client funds or securities to implement controls designed to
protect those client assets from being lost, misused, misappropriated or subject to the
advisers’ financial reverses, such as insolvency. Unlike banks and broker-dealers,
investment advisers typically do not maintain physical custody of client funds or
securities but rather may have custody because they have the authority to obtain client
assets, such as by deducting advisory fees from a client account, writing checks or
withdrawing funds on behalf of a client, or by acting in a capacity, such as general
partner of a limited partnership, that gives an adviser or its supervised person the
authority to withdraw funds or securities from the limited partnership’s account."”

An adviser has custody of client funds or securities if it “hold[s], directly or
indirectly, client funds or securities, or [has] any authority to obtain possession of them in
connection with advisory services [it provides] to clients.” Custody includes:

° Possession of client funds or securities;

° Any arrangement under which an adviser is permitted or authorized to
withdraw client funds or securities (such as check-writing authority or the
ability to deduct fees from client assets); and

° Any capacity that gives an adviser or its supervised person legal
ownership of or access to client funds or securmes (such as acting as
general partner, managing member or trustee).'

An adviser also has custody of any client securities or funds that are directly or indirectly
held by a “related person” in connection with advisory services provided by the adviser to its
clients.””” A related person is defined by the rule as a person directly or indirectly controlling
or controlled by the adviser and any person under common control with the adviser. '*®

A registered adviser with custody of client funds or securities is required to take a
number of steps designed to safeguard those client assets. 139 The adviser must maintain

135 See Advisers Act Rule 206(4)-2(d)(2)(iii).
136 See Advisers Act Rule 206(4)-2(d)(2).
137 I d

18 See Advisers Act Rule 206(4)-2(d)(7). For advisers that are part of multi-service financial
organizations, for example, such related person custodians may include broker-dealers and banks.

139 See Advisers Act Rule 206(4)-2. See Custody of Funds or Securities of Clients by Investment
Advisers, Investment Advisers Act Release No. 2968 (Dec. 30, 2009) (“Release 2968”). See also
Commission Guidance Regarding Independent Public Accountants Engagements Performed
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client funds and securities with “qualified custodians,” such as a bank or a broker-dealer,
and make due inquiry to ensure that the qualified custodian sends account statements
directly to the clients.'*® The adviser must promptly notify its clients as to where and
how the funds or securities will be maintained, when the account is opened and following
any changes to this information."*!

Generally, all advisers with custody of client assets must undergo an annual
surprise examination by an independent public accountant to verify client assets.' In
addition, if the adviser itself maintains, or if it has custody because a related person
maintains, client assets as a qualified custodian, it must obtain, or receive from a related
person, a report of the internal controls relating to the custody of those assets from an
independent public accountant that is registered with and subject to regular inspection by
the Public Company Accounting Oversight Board."?

Supervision and Compliance

Under the Advisers Act, an investment adviser is subject to liability for failure
reasonably to supervise persons subject to its supervision, with a view to preventing
violations of the federal securities laws and their rules and regulations. An adviser will
not be deemed to have failed reasonably to supervise if (i) the adviser had established
procedures, and a system for applying such procedures, reasonably designed to prevent
and detect such violations insofar as practicable, and (ii) the adviser reasonably
discharged its supervisory duties and obligations, and had no reasonable cause to believe
that the procedures and system were not being complied with.'** Similarly, an associated
person may be held liable for failure to supervise under the same circumstances.'*® The
Commission has brought enforcement actions against investment advisers and associated
persons alleging a failure to supervise.146

Pursuant to Rule 206(4)-2 under the Advisers Act, Investment Advisers Act Release No. 2969
(Dec. 30, 2009).

10 Advisers Act Rule 206(4)-2(a)(1).

It Advisers Act Rule 206(4)-2(a)(2). The adviser need not give a notice if the client opens the
account with a custodian himself. If the adviser sends account statements to the client, it must
include a legend in the notice urging clients to compare the account statements they receive from
the custodian with those they receive from the adviser.

142 Advisers Act Rule 206(4)-2(a)(4).
43 Advisers Act Rule 206(4)-2(a)(6).
144 Advisers Act Section 203(e)(6).

145 Advisers Act Section 203(f).
146 See, ¢.g., Shearson Lehman Brothers, Inc., Investment Advisers Act Release No. 1038 (Sept. 24,
1986) (settled order); In the Matter of Robert T. Littell, Investment Advisers Act Release No.
2203 (Dec. 15, 2003) (settled order); and In the Matter of Western Asset Management Co.,
Investment Advisers Act Release No. 1980 (Sept. 28, 2001) (settled order).
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Each adviser that is registered or required to be registered under the Advisers Act
is required by Advisers Act Rule 206(4)-7 to establish an internal compliance program
that addresses the adviser’s performance of its fiduciary and substantive obligations
under the Advisers Act. The rule requires each adviser to also adopt and implement
written policies and procedures reasonably designed to prevent the adviser and its
personnel from violating the Advisers Act. Advisers Act Rule 206(4)-7 requires each
adviser to review the effectiveness of the policies and procedures at least annually. The
rule requires an adviser to designate a chief compliance officer (“CCO”). The
Commission has stated that the CCO should be knowledgeable about the Advisers Act
and have the authority to develop and enforce appropriate compliance policies and
procedures for the adviser.'*” The Commission has stated that an adviser’s policies and
procedures, at a minimum, should address the following issues to the extent relevant to
that adviser:

e Portfolio management processes, including allocation of investment opportunities
among clients and consistency of portfolios with clients’ investment objectives,
disclosures by the adviser, and applicable regulatory restrictions;

e Trading practices, including procedures by which the adviser satisfies its best
execution obligation, uses client brokerage to obtain research and other services

(“soft dollar arrangements”), and allocates aggregated trades among clients;

e Proprietary trading of the adviser and personal trading activities of supervised
persons;

e The accuracy of disclosures made to investors, clients, and regulators, including
account statements and advertisements;

e Safeguarding of client assets from conversion or inappropriate use by advisory
personnel;

e The accurate creation of required records and their maintenance in a manner that
secures them from unauthorized alteration or use and protects them from untimely
destruction;

e Marketing advisory services, including the use of solicitors;

e Processes to value client holdings and assess fees based on those valuations;

e Safeguards for the privacy protection of client records and information; and

147

See Compliance Programs of Investment Advisers and Investment Companies; Investment
Advisers Act Release No. 2204 (Dec. 17, 2003) (“Release 2204”) (adopting Advisers Act Rule

206(4)-7).
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e Business continuity plans.’

48

- Code of Ethics and Personal Securities Transactions

Each investment adviser that is registered with the Commission or required to be

registered with the Commission must also adopt a written code of ethics.'*’ Ata
minimum, the adviser’s code of ethics must address the following areas:

Standards of Conduct. Set forth a minimum standard of conduct for all
supervised persons, which must reflect the adviser’s and its supervised
persons’ fiduciary obligations;

Compliance with Federal Securities Laws. Require supervised persons to
comply with federal securities laws;

Personal Securities Transactions. Require each access person”0 to report
his or her securities holdings at the time that the person becomes an access
person and at least once annually thereafter and to make a report at least
once quarterly of all personal securities transactions in reportable
securities to the adviser’s CCO or other designated person;

Pre-approval of Certain Securities Transactions. Require the CCO or
other designated person(s) to pre-approve investments by the access
persons in IPOs or limited offerings;

Reporting Violations. Require all supervised persons to promptly report
any violations of the code to the adviser’s CCO or other designated
person(s); and

Distribution and Acknowledgment. Require the adviser to provide each
supervised person with a copy of the code, and any amendments, and to
obtain a written acknowledgment from each supervised person of his or
her receipt of a copy of the code.

148

149

150

Advisers Act Section 204A, and Advisers Act Rule 204A-1.

Advisers Act Rule 204A-1(e)(1) defines “access person.” Generally, an access person is a
supervised person who has access to non-public information regarding clients’ securities
purchases or sales of securities. If an investment adviser’s primary business is providing
investment advice, all of the adviser’s directors, officers, and partners are also presumed to be
access persons.
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Under Advisers Act Rule 204-2, the adviser is also required to keep copies of the
code, records of violations of the code and of any actions taken against violators of the
code, and copies of each supervised person’s acknowledgement of receipt of a copy of
the code.””! An adviser must describe its code of ethics in Item 11 of Part 2A of its Form
ADV and must offer to provide clients with a copy of its code of ethics upon request.

Disclosure of Disciplinary History and Material Financial Condition to
Clients

Advisers must disclose information about the disciplinary history of the firm and its
personnel in Part 1A, Item 11 of Form ADV. This information is available to the public
through the IAPD. Item 9 of Part 2A of Form ADV requires that an adviser disclose in its
firm brochure material facts about any legal or disciplinary event that is material to a
client’s (or prospective client’s) evaluation of the adviser or the integrity of its
management personnel.'*” Item 3 of the brochure supplement (Part 2B of Form ADV)
requires similar disclosure relating to the advisory personnel’s integrity.">

Item 18 of Part 2A requires disclosure of specified financial information about an
adviser under certain circumstances. Specifically, an adviser that requires prepayment of
fees of more than $1,200 in fees per client and six month or more in advance must give
clients an audited balance sheet showing the adviser’s assets and liabilities at the end of
its most recent fiscal year. The item also requires an adviser to disclose any financial
condition reasonably likely to impair the adviser’s ability to meet contractual
commitments to clients if the adviser has discretionary authority over client assets, has
custody of client funds or securities, or requires or solicits prepayment of more than
$1,200 in fees per client and six months or more in advance. The Commission has stated
that disclosure may be required where a judgment or arbitration award was sufficiently
large that payment of it would create such a financial condition.”® Item 18 requires an
adviser that has been the subject of a bankruptcy petition during the past ten years to
disclose that fact to clients.

The Commission has stated that advisers that are not required to deliver a firm
brochure (e.g., they have clients to whom they provide impersonal advice) are required
by their fiduciary duty to disclose all material information relating to their disciplinary

151 See Advisers Act Rule 204-2(a)(12)-(13).

152 See Release 3060, supra note 67 at note 103. These requirements incorporate into the brochure the
client disclosure regarding disciplinary information previously required by Advisers Act Rule

206(4)-4 (now rescinded).

153 The list parallels the list of legal and disciplinary events in Item 9 of Part 2A that must be
disclosed in the firm brochure and which are derived from the prior disclosure requirements set
out in Advisers Act Rule 206(4)-4.

154 See Release 3060, supra note 67 at 43-44 (“Under these circumstances, clients are exposed to the

risk that their assets may not be properly managed — and prepaid fees may not be returned — if,
for example, the adviser becomes insolvent and ceases to do business.”)
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history and their abilities to meet their contractual obligations. Failure to do so may
violate, among other things, Advisers Act Sections 206(1) and/or @)."»

Proxy Voting

The Commission adopted Advisers Act Rule 206(4)-6 to address the adviser’s
fiduciary duties to its clients when the adviser has authority to vote their proxies. In
adopting the rule, the Commission stated:

Under the Advisers Act, an adviser, as a fiduciary, owes each of its clients
duties of care and loyalty with respect to all services undertaken on the
client’s behalf, including proxy voting. The duty of care requires an
adviser with proxy voting authority to monitor corporate events and to
vote the proxies.

To satisfy its duty of loyalty, the adviser must cast the proxy votes in a
manner consistent with the best interest of its client and must not subordinate
client interests to its own.

Specifically, Advisers Act Rule 206(4)-6 requires an adviser that is registered
with the Commission or required to be registered with the Commission and that has
voting authority over client securities to:

J Adopt and implement written policies and procedures that are reasonably
designed to ensure that the adviser votes proxies in the clients’ best
interests,'®’ and that must specifically address conflicts of interest that
may arise between the adviser and its clients;

o Describe its voting policies and procedures to clients, deliver a copy of the
policies and procedures to clients upon request, and inform clients how

they can obtain information on how the adviser voted their securities; and

° Keep certain records relating to voting of client securities.

155 See Release 3060, supra note 67 at note 103.

156 See Release 2106, supra note 85, citing to Capital Gains, supra note 82.

157 The Commission stated that “an adviser should have procedures in place designed to ensure that it
fulfills its duties of monitoring corporate actions and voting client proxies. However, an adviser
that fails to vote every proxy would not necessarily violate its fiduciary obligations. There may
even be times when refraining from voting a proxy is in the client's best interest, such as when the
adviser determines that the cost of voting the proxy exceeds the expected benefit to the client. An
adviser may not, however, ignore or be negligent in fulfilling the obligation it has assumed to vote
client proxies.” See Release 2106, supra note 85.
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The Commission has brought enforcement actions against adv1sers alleging that they
failed to disclose to clients the advisers’ proxy-related conflicts."”

Contractual Requirements
- Fees

Advisers are required to disclose to clients how they are compensated for their
services. Part 2A of Form ADV, Item 5 requires that an adviser describe in its firm
brochure how it is compensated for 1ts adv1sory services, provide a fee schedule, and
disclose whether fees are negotiable.'™ An adviser must disclose whether it bills clients
or deducts fees directly from clients’ accounts, and how often it assesses fees (or bills
clients).'® The item also requires each adviser to describe the types of other costs, such
as brokerage, custody fees and fund expenses, that clients may pay in connection w1th the
advisory services provided to them by the adviser. 161 An adviser charging fees in
advance must explain how it calculates and refunds prepaid fees when a client contract
terminates.'® The Commission staff has taken the view that as part of their fiduciary
duties, advisers must charge fees that are fair and reasonable, and when an adviser’s fee
is higher than others, an adviser must disclose this. 163

158 See In the Matter of Deutsche Asset Management, Inc., Investment Advisers Act Release No.
2160 (Aug. 19, 2003) (settled order) and In the Matter of INTECH Investment Management,
Investment Advisers Act Release No. 2872 (May 7, 2009) (settled order).

159 See Item 5.A of Part 2A.

160 See Item 5.B of Part 2A.

161 See Item 5.C of Part 2A.

162 See Item 5.D of Part 2A. Item 18 of Part 2A also requires the disclosure of certain financial
information about an adviser that requires prepayment of fees of more than $1,200 per client and
six months or more in advance.

163 See, e.g., Shareholder Service Corp., SEC Staff No-Action Letter (Feb. 3, 1989) stating:

With respect to Section 206 and fees in general, the staff believes that an
investment adviser who charges a fee for his services larger than that normally
charged by other advisers (taking into consideration factors such as the size,
location, and nature of the advisory businesses to be compared) has a duty to
disclose to his clients that the same or similar services may be available at a
lower fee. Beyond that disclosure obligation, the staff generally believes that
whether a particular fee violates section 206 depends upon whether the fee is
reasonable in relation to the services provided, which necessarily involves
examining the facts and circumstances surrounding a particular adviser/client
relationship. Among the factors to be considered are (1) the customary fees
charged by other advisers for comparable services, (2) whether the same
services could be obtained by the client directly without the adviser's assistance
and cost, and (3) whether the adviser has a reasonable belief that his services
would generate gains in excess of the fee charged.
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Item 5 of Part 2A of Form ADYV also requires an adviser that receives

compensation attributable to the sale of a security or other investment product (e.g.,
brokerage commissions), or whose personnel receive such compensation, to disclose this
practice and the conflict of interest it creates, and to describe how the adviser addresses
this conflict."®* Such an adviser also must disclose that the client may purchase the same

security or investment product from a broker that is not affiliated with the adviser.

165

Generally, investment advisers that are registered or required to be registered with

the Commission are prohibited by Advisers Act Section 205(a)(1) from entering into a
contract with any client that provides for compensation based on a share of the capital
gains or appreciation of a client’s funds, i.e., a performance fee.'% Section 205(a)(1) is

164

165

166

See also H&H Investments, SEC Staff No-Action Letter (Sept. 17, 1981) (adviser charged fee of
6% per month (72% per year), implying that H & H has a reasonable belief that it can produce
gains in excess of 6% per month. The staff believed that in the absence of a reasonable basis for
such a belief, which should be disclosed to potential clients, H & H’s fee would violate Advisers
Act Section 206).

See Item 5.E of Part 2A. Because of this conflict of interest, the Commission has brought
enforcement actions under the antifraud provisions of the Advisers Act charging advisers with
failures to disclose receipt of transaction-based compensation. See, e.g., In the Matter of Financial
Design Associates, Inc., Investment Advisers Act Release No. 2654 (Sept. 25, 2007) (settled
order); In the Matter of IMS, CPAs & Associates, Investment Advisers Act Release No. 1994
(Nov. 5, 2001) (petitioners’ appeal denied in Vernazza v. SEC, 327 F.3d 851 (9th Cir. 2003)).

As discussed in Section I1.B.2 infra, the Exchange Act generally requires brokers and dealers to
register with the Commission and become members of at least one self-regulatory organization.
Exchange Act Sections 15(a) and 15(b)(8), Exchange Act Section 3(a)(4)(A) generally defines a
“broker” as any person engaged in the business of effecting transactions in securities for the
account of others. The Commission staff has taken the position that a person’s receipt of
transaction-based compensation in connection with effecting transactions in securities for the
account of others is a hallmark of broker-dealer activity. See Letter from Catherine McGuire,
Chief Counsel, Division of Market Regulation, to Thomas D. Giachetti, Stark & Stark, regarding
1st Global, Inc. (May 7, 2001) (reiterating the staff's position that “the receipt of securities
commissions or other transaction related [sic] compensation is a key factor in determining whether
a person or an entity is acting as a broker-dealer. Absent an exemption, an entity that receives
commissions or other transaction-related compensation in connection with securities-based
activities that fall within the definition of ‘broker’ or ‘dealer’ ... generally is required to register as
a broker-dealer.” (internal citations omitted)). Investment advisers receiving transaction-based
compensation would also need to consider whether they are obligated to register as broker-dealers
under Exchange Act Section 15 or whether they can avail themselves of an exception or
exemption from registration.

See Item 5.E.2 of Part 2A. In addition to the requirement in Item 5.E.2 of Part 2A, an adviser that
receives more than half of its revenue from commissions and other sales-based compensation must
explain that commissions are the firm’s primary (or, if applicable, exclusive) form of
compensation. See Item 5.E.3 of Part 2A. An adviser that charges advisory fees in addition to
commissions or markups to an individual client must disclose whether it reduces its fees to offset
the commissions or markups. See Item 5.E.4 of Part 2A.

Advisers Act Section 205(a)(1). The Commission staff has taken the position that Section
205(a)(1)’s prohibition of investment advisory contracts that contain performance fees extends to
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designed, among other things, to eliminate “profit sharmg contracts [that] are nothing
more than ‘heads I win, tails you lose’ arrangements,” 57 and that “encourage advisers to
take undue risks with the funds of clients,”'®® to speculate, or to overtrade. 1 There are
several exceptions to the prohibition, mostly applicable to advisory contracts with
institutions and high net worth clients.”

Registered advisers also are required to provide certain disclosures to their clients
if they charge performance-based fees. Item 6 of Part 2A of Form ADV requires an
adviser that charges performance-based fees or that has a supervised person who manages
an account that pays such fees to disclose this fact in its firm brochure. If such an
adviser also manages accounts that are not charged a performance fee, the item also
requires the adviser to discuss the conflicts of interest that arise from its (or its supervised
person’s) simultaneous management of these accounts, and to describe generally how the
adviser addresses those conflicts.

- Assignment

Any advisory contract entered into by an adviser that is registered or required to
be registered with the Commission must provide in substance that it may not be assigned
without consent of the client.!”! An assignment generally includes any direct or indirect
transfer of an advisory contract by an adviser or any transfer of a controlling block of an

investment advisory contracts that provide for “contingent fees.” Contingent Advisory
Compensation Arrangements, Investment Advisers Act Release No. 721 (May 16, 1980). A
contingent fee is “an advisory fee [that] will be waived or refunded, in whole or in part, if a
client’s account does not meet a specified level of performance” or that is contingent on the
investment performance of the funds of advisory clients. Dodd-Frank Act Section 928 amended
Advisers Act Section 205(a)(1) to make it applicable only to advisers that are registered or
required to be registered with the Commission and thus make it inapplicable to state-registered
investment advisers.

167 S. Rep. No. 1775, 76th Cong., 3d Sess. 22 (1940).

168 H.R. Rep. No. 2639, 76th Cong., 3d Sess. 29 (1940). The section was designed to eliminate the
possibility of an investment adviser entering into a contract in which he or she “does not
participate in the losses, but participates only in the profits.” Investment Trusts and Investment
Companies; Hearings on S. 3580 Before a Subcomm. of the Senate Comm. on Banking and
Currency, 76th Cong., 3d Sess. 320 (1940) (statement of David Schenker, Chief Counsel of the
Commission's Investment Trust Study).

169 See Securities and Exchange Commission, Investment Counsel, Investment Management,
Investment Supervisor and Investment Advisory Services, H.R. Doc. 477, 76th Cong., 2nd Sess. at
30 (1939).

170 These exceptions include, among others, fulcrum fees, and performance fee arrangements of
business development companies, an issuer that would be an investment company but for
Investment Company Act Section 3(c)(7), and non-U.S. clients. See Advisers Act Section
205(b)(2)-(5).

1 Advisers Act Section 205(a)(2).
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adviser’s outstanding voting securities.'”? The legislative history indicates that the
assignment provision was meant to address concerns about fiduciaries trafficking in
investment advisory contracts.'”

- Hedge and Indemnification Clauses

Advisers Act Section 215(a) voids any provision of a contract that purports to
waive compliance with any provision of the Advisers Act. The Commission staff has
taken the position that an adviser that includes any such provision (such as a provision
disclaiming liability for ordinary negligence or a “hedge clause”) in a contract that makes
the client believe that he or she has given up legal rights and is foreclosed from a remedy
that he or she might otherwise either have at common law or under Commission statutes
is void under Advisers Act Section 215(a) and violates Advisers Act Sections 206(1) and
(2)."* The Commission staff has stated that the issue of whether an adviser that uses a
hedge clause would violate the Advisers Act turns on “the form and content of the
particular hedge clause (e.g., its accuracy), any oral or written communications between
the investment adviser and the client about the hedge clause, and the particular
circumstances of the client.”'”> The Commission has brought enforcement actions
against advisers alleging that the advisers included hedge clauses that violated Advisers
Act Sections 206(1) and (2) in client contracts.'’®

Historically, the staff expressed the concern that mandatory pre-dispute arbitration
clauses in investment advisory contracts might mislead clients to believe that they have
waived rights available under the Advisers Act that, by law, are not waivable.!”” The

172 Advisers Act Section 202(a)(1). A transaction that does not result in a change of actual control or
management of the adviser (e.g., a corporate reorganization or certain public mergers of the
adviser’s parent company) would not be deemed to be an assignment for these purposes. See
Advisers Act Rule 202(a)(1)-1.

173 See, e.g., Investment Company Act of 1940 and Investment Advisers Act of 1940, S. Rep. No.
1775, 76th Cong., 3d Sess. 22 (1940); and Investment Trusts and Investment Companies: Hearings
on S. 3580 Before a Subcomm. of the Senate Comm. on Banking and Currency, 76th Cong., 3d
Sess. 253 (1940).

174 See Opinion of the General Counsel, Investment Advisers Act Release No. 58 (Apr. 10, 1951)
(“While the language of these hedge clauses varies considerably, in substance they state generally
that the information furnished is obtained from sources believed to be reliable but that no
assurance can be given as to its accuracy. Occasionally language is added to the effect that no
liability is assumed with respect to such information.”).

175 See Heitman Capital Management, LLC, SEC Staff No-Action Letter (Feb. 12, 2007).
Historically, the staff has taken the position that would, for example, preclude an adviser from
purporting to limit its culpability to acts involving gross negligence or willful malfeasance, even if
the hedge clause explicitly provides that rights under federal or state law cannot be relinquished.

176 See, e.g., In the Matter of Brian J. Sheen, Investment Advisers Act Release No. 1561 (Apr. 30,
1996) (settled order); In the Matter of Olympian Financial Services, Inc., Investment Advisers Act
Release No. 659 (Jan 16, 1979) (settled order).

1 See McEldowney Financial Services, SEC Staff No-Action Letter (Oct. 17, 1986).
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staff expressed the view that an investment advisory contract containing an arbitration
clause should disclose that the clause does not constitute a waiver of any right provided
in the Advisers Act, including the right to choose the forum, whether arbitration or
adjudication, in which to seek resolution of disputes.178 Those positions, however,
largely predated Supreme Court decisions upholding pre-dispute arbitration clauses under
the federal securities laws, and a subsequent federal district court opinion citing those
decisions u}aheld the validity of a pre-dispute arbitration clause in an advisory client
agreement. "~ Advisers Act Section 205(f), added by the Dodd-Frank Act, authorizes the
Commission to prohibit or restrict mandatory pre-dispute arbitration provisions in client
agreements, but the Commission has not proposed or adopted such a rule at this time.'*’

- Termination Penalties

The Commission has stated that an advisory client has a right at any time to
terminate the advisory relationship.'®' The Commission has also brought enforcement
actions regarding the right of advisory clients to receive a refund of any prepaid advisory
fees that the adviser has not yet earned.'®?

Remedies

Advisory clients generally have no private right of action for damages and other
monetary relief against an investment adviser under Advisers Act Section 206.'®® Rather,
advisory clients have only a limited private right of action under Advisers Act Section
215 to void an investment adviser’s contract and obtain restitution of fees paid.'®*

178 1d.

17 Bakas v. Ameriprise Financial Services, Inc., 651 F. Supp. 997 (D. Minn. 2009).

180 See Advisers Act Section 205(f), providing that “[t]he Commission, by rule, may prohibit, or
impose conditions or limitations on the use of, agreements that require customers or clients of any
investment adviser to arbitrate any future dispute between them arising under the federal securities
laws, the rules and regulations thereunder, or the rules of a self-regulatory organization if it finds
that such prohibition, imposition of conditions, or limitations are in the public interest and for the
protection of investors.”

181 See also Electronic Filing by Investment Advisers Proposing Amendments to Form ADV,
Advisers Act Release No. 1862 (Apr. 5, 2000) (in a proposing release, the Commission stated that

advisers must refund prepaid unearned advisory fees).

182 See, e.£., In the Matter of J. Baker Tuttle Corp., Initial Decision Release No. 13 (Jan. 8, 1990) and
In the Matter of Monitored Assets Corp., Investment Advisers Act Release No. 1195 (Aug. 28,
1989) (settled order).

183 Transamerica, supra note 78.

184 I d
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Accordingly, clients cannot sue their adviser in federal court for damages based on a
violation of the Advisers Act.'®

A client may privately enforce claims against an investment adviser under the
Exchange Act. If the client has a fraud claim in connection with the purchase or sale of a
security, the client may make bring an action under Exchange Act Section 10(b) and
Exchange Act Rule 10b-5. In order to be successful, the client will have to prove scienter
(i.e., acting with a mental state embracing intent to deceive, manipulate or defraud),
reliance and damages.'®® Rule 10b-5 has been used successfully by such clients in
private actions regarding scalping, failure to disclose conflicts of interests,
misrepresentation and suitability violations.'®’

Other remedies a client has against prohibited action by an investment adviser
depend on applicable state law. A client could make a state common law claim that the
adviser has violated its fiduciary duty,'®® was negligent'® or committed fraud."®® In
addition to these claims, a number of states have adopted statutes regulating investment
advisers that provide private rights of action for fraud.”! All states have a securities

185 But see Dodd-Frank Act Section 929Z(a), providing that the “Comptroller General of the United
States shall conduct a study on the impact of authorizing a private right of action against any
person who aids or abets another person in violation of the securities laws.”

186 In 1976, the Supreme Court expressly reserved the question whether reckless behavior is sufficient
for civil liability under Rule 10b-5. Emst & Ernst v. Hochfelder, 425 U.S. 185, 194, n. 12 (1976).
The Court has not subsequently addressed this question. “Every Court of Appeals that has
considered the issue has held that a plaintiff may meet the scienter requirement by showing that
the defendant acted intentionally or recklessly, though the Circuits differ on the degree of
recklessness required.” Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 319 n.3 (2007)
(citing Ottmann v. Hanger Orthopedic Group, Inc., 353 F.3d 338, 343 (4th Cir. 2003) (collecting
cases)).

187 See, e.g., Zweig v. Hearst Corp., 594 F.2d 1261 (9th Cir. 1970); Laird v. Integrated Resources,
Inc., 897 F.2d 826 (5th Cir. 1990); Carl v. Galuska, 785 F. Supp. 1283 (N.D.IIl. 1992); and Levine
v. Futransky, 636 F. Supp. 899 (N.D.11l. 1986). See also note 236 infra discussing scalping in
more detail.

188 See, e.g., Carl v. Galuska, 785 F. Supp. 1283 (N.D.IIL. 1992); Duniway v. Barton, 237 P.2d 930
(Sup. Ct. Or. 1951); Stokes v. Hensen, 217 Cal. App. 3d 187, 265 Cal. Rptr. 836 (1990); Johnson
v. John Hancock Funds, 217 S.W.3d 414 (2006); State of New Mexico v. Colonial Penn Insurance
Co.., 812 P.2d 777 (1991); Levin v. Kilborn, 756 A.2d 169 (2000).

189 See, e.g., Garrett v. Snedigar, 359 S.E.2d 283, 286-88 (S.C. App. 1987) and Talansky v.
Schulman, 2 A.D.3d 355, 770 N.Y.S.2d 48 (2003).

190 See, e.g., Lazzaro v. Holladay, 443 N.E.2d 1347 (Mass. App. Ct. 1983) and Ohio Bureau of

Workers’ Compensation v. MDL, Active Duration Fund, 476 F. Supp. 2d 809 (2007).

191 See Investment Adviser Industry Reform, Hearings before the House Subcommittee on

Telecommunications and Finance, No. 102-128 (June 10, 1992) (statement of Lewis W. Brothers,
President, North American Securities Administrators Association) at 140. See, e.g., Lehn v.
Dailey, 2002 WL 449842 (Conn. Super. 2002).
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statute with antifraud provisions in connection with the purchase or sale of a security.
State law claims may at times provide for broader liability than federal law provides,
such as aiding and abetting liability in cases of fraud."”? State law fraud claims also do
not always require a showing of scienter.'” Clients often will not be able to make a class
action lawsuit claim, however, as most such claims have been preempted by the
Securities Litigation Uniform Standards Act of 1998.'** In addition, clients may also
elect to arbitrate their disputes.

2. Broker-Dealers
a) Overview of Commission and SRO Regulation
Exchange Act Section 15(a) generally requires brokers or dealers'®’ that effect
securities transactions, or that induce or attempt to induce the purchase or sale of

securities, to register with the Commission, absent an exception or exemption. In
addition, broker-dealers are required to become members of at least one SRO,'* and

192 See, e.g., Cal. Corp. Code §25403 (b) (extending liability to any “person that knowingly provides
substantial assistance to another person in violation of any provision of this division or any rule or
order thereunder™).

193 See Thomas Lee Hazen, LAW OF SECURITIES REGULATION (2009) at Sec. 8.1. See, e.g., Kittilson
v. Ford, 608 P.2d 264, 265 (Wash. 1980).

194 15 U.S.C. §78bb(f)(1). In Merrill Lynch, Pierce, Fenner & Smith v. Dabit, 547 U.S. 71 (2006),
the Supreme Court held that state law plaintiff class action claims alleging a breach of fiduciary
duty and misrepresentation or omission of a material fact in connection with the purchase or sale
of a publicly traded security are preempted by the Securities Litigation Uniform Standards Act of
1998.

195 The Exchange Act generally defines a “broker” as “any person engaged in the business of
effecting transactions in securities for the account of others,” and a “dealer” as “any person
engaged in the business of buying and selling securities for such person’s own account through a
broker or otherwise.” Exchange Act Section (3)(a)(4)(A) and Section (3)(a)(5)(A).

Broker-dealers that effect transactions in securities futures products are subject to registration both
with the Commission under the Exchange Act and with the Commodity Futures Trading
Commission (“CFTC”) under the Commodity Exchange Act. However, broker-dealers that are
registered under the Exchange Act, may avail themselves of a notice registration procedure to
register with the CFTC for the limited purpose of trading securities futures products, and such
broker-dealers are exempted from many of the provisions of the Commodity Exchange Act and
the rules thereunder and are not required to become a member of any registered futures
association. See Commodity Exchange Act Section 4f(a)(2) and (a)(4).

1% Exchange Act Section 15(b)(8) and Exchange Act Rule 15b9-1. The Commission and the SROs
conduct examinations of broker-dealers to evaluate compliance with federal securities laws and
with standards of integrity, competence, and financial soundness, and may discipline broker-
dealers and associated persons that fail to comply with applicable requirements. See infra
Appendix A for more detailed discussion of the role of SROs, including the Commission’s
oversight of SROs.
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