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[ Securities Exchange Act of 1934 () | %%
Sec. 10 SECU EXCHANGE ACT OF 193 58
\a\_.h“

uity security in contravention of é'umes/or/regulations as the
Commission may adopt, consistent with the public interest, the
protection of investors, and the maintenance of fair and orderly
markets—

(1) to prescribe means reasonably designed to prevent
manipulation of price levels of the equity securities market or-
a substantial segment thereof; and '

(2) to prohibit or constrain, during periods of extraordinary
market vo ati]it,}', anfy trading practice in connection with the
Surchase or sale of equity securities that the Commission

etermines (A) has previously contributed significantly to
extraordinary levels of volatility that have threatened the
maintenance of fair and orderly markets; and (B) is reasonably
certain to engender such levels of volatility if not prohibited or
constrained.
In adopting rules under paragraph (2), the Commission shall, con-
sistent with the purposes of this subsection, minimize the impact
on the normal operations of the market and a natural person’s free-
dom to buy or sell any eq}t:ity security.

(i) The authority of the Commission under this section with re-
spect to security-based swap agreements (as defined in section
206B of the Gramm-Leach- liley Act) shall be subject to the
restrictions and limitations of section 3A(b) of this title.

THE USE OF MANIPULATIVE AND DECEPTIVE DEVICES
SEC. 10. [78j]1 It shall be unlawful for any person, directly or
i ; by-the use of any means or instrumentality of interstate

commerce or of the mails, or of any facility of any national securi-

ties exchange—

(a)gl) To effect a short sale, or to use or employ any stop-
loss order in connection with the purchase or sale, of any secu-
rity registered on a national securities exchange, in confraven-
tion of such rules and regulations as the Commission may pre-
scribe as necessary or appropriate in the public interest or for
the protection of investors.

(2)1 Paragraph (1) of this subsection shall not apply to security

futur oducts.

(b) To/use or employ, in connection with the purchase or

ny security registered on a national securities ex-

change or any security not so registered, or ang securities-
based swap agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act), any manipulative or decestive de-
vice or contrivance in contravention of such rules an regula-
tions as the Commission may prescribe as necessary or appro-
priate in the é)ublic interest or for the protection of investors.

Rules promulgated under subsection (b) that prohibit fraud, manip-

ulation, or insider trading (but not rules imposing or specigying re-

porting or recordkeeping requirements, procedures, or standards as
prophylactic measures against fraud, manipulation, or insider trad-
ing{ and judicial precedents decided under subsection (b) and rules
promulgated thereunder that prohibit fraud, manipulation, or in-
sider trading, shall apply to security-based swap agreements (as

1 Margin 50 in law.
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59 SECURITIES EXCHANGE ACT OF 1934 Sec. 108

defined in section 206B of the Gramm-Leach-Bliley Act) to the
same extent as they apply to securities. Judicial precedents decided
under section 17(a) of the Securities Act of 1933 and sections 9, 15,
16, 20, and 21A of this title, and judicial precedents decided under
applicable rules promulgated under such sections, shall apply to
security-based swap agreements (as defined in section 206B of the
Gramm-Leach-Bliley Act) to the same extent as they apply to secu-
rities.

SEC. 10A. [78j-1) AUDIT REQUIREMENTS.

(a) IN GENERAL.—Each audit required pursuant to this title of
the financial statements of an issuer by a registered public ac-
counting firm shall include, in accordance with generally accepted
auditing standards, as may be modified or supplemented from time
to time by the Commission—

&) procedures designed to provide reasonable assurance of
detecting illegal acts that would have a direct and material ef-
fect on the determination of financial statement amounts;

(2) procedures designed to identify related party trans-
actions &at are material to the financial statements or other-
wise require disclosure therein; and

(3) an evaluation of whether there is substantial doubt
about the ability of the issuer to continue as a going concern
during the ensuing fiscal year. :

(b) REQUIRED RESPONSE TO AUDIT DISCOVERIES.—

(1) INVESTIGATION AND REPORT TO MANAGEMENT.—If, in
the course of conducting an audit pursuant to this title to
which subsection (a) applies, the registered public accounting
firm detects or otherwise becomes aware of information indi-
cating that an illegal act (whether or not perceived to have a
material effect on the financial statements of the issuer) has
or may have occurred, the firm shall, in accordance with gen-
erally accepted auditing standards, as may be modified or sup-
plemented from time to time by the Commission—

(AXi) determine whether it is likely that an illegal act
has occurred; and

(ii) if so, determine and consider the possible effect of
the illegal act on the financial statements of the issuer, in-
cluding any contingent monetary effects, such as fines,
penalties, and damages; and

(B) as soon as practicable, inform the appropriate level
of the management of the issuer and assure that the audit
committee of the issuer, or the board of directors of the
issuer in the absence of such a committee, is adequately
informed with respect to illegal acts that have been de-
tected or have otherwise come to the attention of such firm
in the course of the audit, unless the illegal act is clearly
inconsequential.

(2) RESPONSE TO FAILURE TO TAKE REMEDIAL ACTION.—-If,
after determining that the audit committee of the board of
directors of the issuer, or the board of directors of the issuer
in the absence of an audit committee, is adequately informed
with respect {o illegal acts that have been detected or have oth-
erwise come to the attention of the firm in the course of the
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RULE‘S AND REGULATIONS

ties exchange to use or employ any such device
or contrivance in connection with the purchase
or sale of any such security is hereby prohibit-
ed.

Rule 10b-3. Employment of Manipu-
lative and Deceptive Devices by Bro-
kers or Dealers

(a) It shall be unlawful for any broker or
dealer, directly or indirectly, by the use of any
means or instrumentality of interstate com-
merce, or of the mails, or of any facility of any
national securities exchange, to use or employ,
in connection with the purchase or sale of any
security otherwise than on a national securi-
ties exchange, any act, practice, or course of
business defined by the Commission to be in-
cluded within the term “mampulatlve, decep-
tive, or other fraudulent device or contri-
vance,” as such term is used in sectlon 15(c)(1)
of the Act.

(b) It shall be unlawful for any municipal
securities dealer directly or indirectly, by the
use of any means or instrumentality of inter-
state commerce, or of the mails, or of any
facility of any national securities exchange, to
use or employ, in connection with the pur-
chase or sale of any municipal security, any
act, practice, or course of business defined by
the Commission to be included within the
term “manipulative, deceptive, or other fraud-
ulent device or contrivance,” as such term is
used i ion 15(c)(1) of the Act.

Rule 10b-5. ployment of' Manipu-
lative and Peceptive Devices

It be unlawful for any person, directly
or indirectly, by the use of any means or
instrumentality of interstate commerce, or of
the mails, or of any facility of any national
securities exchange,

(a) to employ any device, schemé, or arti-
fice to defraud,

(b) to make any untrue statement of a
material fact or to omit to state a material
fact necessary in order to make the state-
ments made, in the light of the .circum-

Rule 10b5-1

stances under which they were made, not
misleading, or

(c) to engage in any act, practice, or
course of business which operates or would
operate as a fraud or deceit upon any per-
son,

in connection with the purchase or sale of any
security.

Rule 10b5-1. Trading “on the Basis of”
Material Nonpublic Information i in In-
sider Trading Cases.

Preliminary Note to § 240.10b5-1: This pro-
vision defines when a purchase or sale consti-
tutes trading “on the basis of”’ material non-
public information in insider trading cases
brought under Section 10(b) of the Act and
Rule 10b-5 thereunder. The law of insider
trading is otherwise defined by judicial opin-
ions construing Rule 10b-5, and Rule 10b5-1
does not modify the scope of insider trading
law in any other respect.

(a) General. The “manipulative and decep-
tive devices' prohibited by Section 10(b) of the
Act (15 U.S.C. 78j) and § 240.10b-5 thereun-
der include, among other things, the purchase
or sale of a security of any issuer, on the basis
of material nonpublic information about that
security or issuer, in breach of a duty of trust
or confidence that is owed directly, indirectly,
or derivatively, to the issuer of that security or
the shareholders of that issuer, or to any other
person who is the source of the material non-
public information.

(b) Definition of ‘“on the basis of.” SubJect
to the affirmative defenses in paragraph (c) of
this section, a purchase or sale of a security of
an issuer is “on the basis of”’ ‘material nonpub-
lic information about that security or issuer if
the person making the purchase or sale was
aware of the material nonpublic information
when the person made the purchase or sale.

(c) Affirmative defenses. (1)(i) Subject to
paragraph (c)(1)Xii) of this section, a person’s
purchase or sale is not “on the basis of”’ mate-
rial nonpublic information if the person mak-
ing the purchase or sale demonstrates that:

769
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Rule 10b5-1

(A) Before becoming aware of the infor-
mation, the person had:

(1) Entered into a binding contract to
# . purchase or sell the security,

(2) Instructed another person to pur-
chase or sell the security for the mstruct-
ing person’s account, or

(3) Adopted a written plan for trading
securities;
(B) The contract, instruction, or plan de-
scribed in paragraph (c)(1)(i)(A) of this Sec-
tion:

(1) Specified the amount of securltles to
be purchased or sold and the price at
which and the date on which the securi-
ties were to be purchased or sold;

(2) Included a written formula or algoi-
ithm, or computer program, for determin-
ing the amount of securities to be pur-
chased or sold and the price at which and
the date on which the securities were to
be purchased or sold; or

(3) Did not permit the person to- exer-
cise any subsequent influence over how,
when, or whether to effect purchases or
sales; provided, in addition, that any oth-
er person who, pursuant to the contract,
instruction, or plan, did exercise such in-
fluence must not have been aware of the
material nonpublic mformatlon when do-
ing so; and

SECURITIES EXCHANGE ACT OF 198

tion, or plan to purchase or sell securities

was given or entered into in good faith
"and not as part of a plan or scheme to

evade the prohibitions of this section.

{(iii) This paragraph (c)(1)(iii) defines
certain terms as used in paragraph (c) of
this Section.

(A) Amount. “Amount” means either a
specified number of shares or other securi-
tiés or a specified dollar value of securities. -

(B) Price. “Price” means the market pricé
on a particular date or a limit_price, or a

particular dollar price.

(C) Date, ““Date” means, in the case of a
market order, the specific day of the year on

.whlch the order is to be executed (or as soon
thereafter as is practicable under ordinary

principles ' of best execution). “Date”

~ means, in the case of a limit order, a day of

(C) The purchase or sa]e that occurred .

was pursuant to the contract, instruction, or
plan. A purchase or sale is not. “pursuant to
a contract, instruction, or plan” if, amiong
~other things, the person who entered into

the ‘contract, instruction, or plan altered or

deviated from the contract, instruction, or
- plan to purchase or sell securities (whether
by changing the amount, price, or timing of
the purchase or sale), or entered into or
altered a corresponding or hedging transac-
tion or position with respect to those securi-
ties. Co

(ii) Paragraph (c)(1)(). of this section: is
. applicable only when the contract, instruc-

the year on which the limit order is in force.

(2) A person other than a natural per-
son also may demonstrate that a purchase
or sale of securities is not ‘“on the basis

-of” material nonpublic information if the
- person demonstrates that:

(i) The individual making the invest-
ment decision on behalf of the person to
purchase .or sell the securities was not
aware of the information; and

(i) The person had implemented rea-
sonable policies and procedures, taking
into consideration the nature of the per-

* - son’s business, to ensure that individuals

making investment decisions would not
violate the laws prohibiting trading on the
basis of material nonpublic information.
These policies and procedures may include
those that restrict any purchase, sale, and
causing any purchase or sale of any securi-
ty as-to which the person has material

" nonpublic information, or those that pre-
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Rule 10b5-2. Duties of Trust or Confi-
dence in Misappropriation Insider
Trading Cases.

Preliminary Note to § 240.1065-2: This sec-
tion provides a non-exclusive definition of cir-
cumstances in which a person has a duty of
trust or confidence for purposes of the ‘“misap-
propriation” theory of insider -trading under
Section 10(b) of the Act and Rule 10b~5. The
law of insider trading is otherwise defined by
judicial opinions construing Rule 10b-5, and
Rule 10b5-2 does not modify the scope of
insider trading law in any other respect. '

(a) Scope of Rule. This section shall apply to
any violation of Section 10(b) of the Act (15
U.S.C. 78j(b)) and § 240.10b-5 thereunder
that is based on the purchase or sale of securi-
ties on the basis of, or the communication of,
material nonpublic information misappropriat-
ed in breach of a duty of trust or confidence.

(b) Enumerated “duties of trust or confi-
dence.” For purposes of this section, a ‘‘duty of
trust or confidence” exists in the following
circumstances, among others:

(1) Whenever a person agrees to maintain
information in confidence;

(2) Whenever the person communicating
the material nonpublic information and the
person to whom it is communicated have a
history, pattern, or practice of sharing confi-
dences, such that the recipient of the infor-
mation knows or reasonably should know
that the person-communicating the material
nonpublic information expects that the re-
cipient will maintain its confidentiality; or

(8) Whenever a person receives or obtains
material nonpublic information from his or
her spouse, parent, child, or sibling; provid-
ed, however, that the person receiving or
obtaining the information may demonstrate
that no duty of trust or confidence existed
with respect to the information, by estab-
lishing that he or she neither knew nor
reasonably should have known that the per-
son who was the source of the information
expected that the person would keep the
information confidential, because of the par-

Rule 10b-9

ties’ history, pattern, or practice of sharing
and maintaining confidences, and because
there was no agreement or understanding to
maintain the confidentiality of the informa-
tion.

Rule 10b-9. Prohibited Reﬁreseﬁtations
in Connection With Certain Offerings

(a) It shall constitute a “manipulative’ or
deceptive device or contrivance,” as used in
section 10(b) of the Act, for any person, direct-
ly or indirectly, in connection with the offer or
sale of any security, to make any representa-
tion: .

(1) to the effect that the security is being
offered or sold on an “all-or-none’’ basis,
unless the security is part of an offering or
distribution being made on the condition
that all or a specified amount of the consid-
eration paid for. such security will be
promptly refunded to the purchaser unless
(A) all of the securities being offered are sold
at a specified price within a specified time,
and (B) the total amount due to the seller is
received by him by a specified date; or

(2) to the effect that the security is being
offered or sold on any other basis whereby
all or part of the -consideration paid for any
such security will be refunded to the pur-
chaser if all or some of the securities are not
sold, unless the security is part of an offer-
ing or distribution being made on the condi-
tion that all or a specified part of the consid-
eration paid for such security will be
promptly refunded to the .purchaser unless
(A) a specified number of units of the securi-
ty are sold at a specified price within a
specified time, and (B) the total amount due
to the seller is received by him by a specified
date.

(b) This rule shall not apply to any offer or
sale of securities as to which the seller has a
firm commitment from underwriters others
(subject only to customary conditions prece-
dent, including ‘“market outs”) for the pur-
chase of all the securities being offered.
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tion 7 of this timmerﬂmez&mgynsiodcredit that would
be used to purchase the stock at issuer), that is—

(A) made or provided in the ordinary course of the con-
sumer credit business of such issuer;

(B) of a type that is generally made available by such
issuer to the public; and

{C) made by such issuer on market terms, or terms
that are no more favorable than those offered by the issuer
to the general public for such extensions of credit.

(3) RULE OF CONSTRUCTION FOR CERTAIN LOANS.—Para-
graph (1) does not apply to any loan made or maintained by
an insured depository institution (as defined in section 3 of the
Federal Deposit Insurance Act (12 U.S.C. 1813)), if the loan is
subject to the insider lending restrictions of section 22(h) of the
Federal Reserve Act (12 U.S.C. 375b).

(1) ReaL TIME IssUER DisCLOSURES.—FEach issuer reporting
under section 13(a) or 15(d) shall disclose to the public on a rapi
and current basis such additional information concerning material
changes in the financial condition or operations of the issuer, in
plain English, which may include trend and qualitative information
and graphic presentations, as the Commission determines, by rule,
;;3 necessary or useful for the protection of investors and in the pub-
ic interest.

PROXIES

. [78n] (a) It shall be unlawful for any person, by the
mails or by any means or instrumentality of interstate
ce or of any facility of a national securities exchange or oth-
ise, in contravention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors, to solicit or to permit the
use of his name to solicit any l{)roxy or consent or authorization in
respect of any security (other than an exempted security) registered
pursuant to section 12 of this title.l

(bX1) It shall be unlawful for any member of a national securi-
ties exchange, or any broker or dealer registered under this title,
or any bank, association, or other entity that exercises fiduciary
powers, in contravention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors, to give, or to refrain from
giving a proxy, consent, authorization, or information statement in
respect of any security registered pursuant to section 12 of this
title, or any security issued by an investment company registered
under the Investment Company Act of 1940, and carried for the ac-
count of a customer.

(2) With respect to banks, the rules and regulations prescribed
by the Commission under paragraph (1) shall not require the dis-
closure of the names of beneficial owners of securities in an account
held by the bank on the date of enactment of this paragraph unless
the beneficial owner consents to the disclosure. The provisions of
this paragraph shall not apply in the case of a bank which the

1 See 49 U.S.C. 11367(a) for exemption. [Printed in appendix to this volume.]

112



88—~ SECURITIES EXCHANGE ACT OF 1934 Sec. 14

(e) 1t/shall be unlawful for any person to make any untrue
statement of a material fact or omit to state any material fact nec-
in order to make the statements made, in the light of the
circumstances under which they are made, not misleading, or to
engage in any fraudulent, deceptive, or manipulative acts or prac-
tices, in connection with any tender offer or request or invitation
for tenders, or any solicitation of security holders in opposition to
or in favor of any such offer, request, or invitation. The Commis-
sion shall, for the purposes of this subsection, by rules and regula-
tions define, and prescribe means reasonably designed to prevent,
such acts and practices as are fraudulent, deceptive, or manipula-
tive,

(f) If, pursuant to any arrangement or understanding with the
person or persons acquiring securities in a transaction subject to
subsection (d) of this section or subsection (d) of section 13 of this
title, any persons are to be elected or designated as directors of the
issuer, otherwise than at a meeting of security holders, and the
gersons so elected or designated will constitute a majority of the

irectors of the issuer, then, prior to the time any such person
takes office as a director, and in accordance with rules and regula-
tions prescribed by the Commission, the issuer shall file with the
Commission, and transmit to all holders of record of securities of
the issuer who would be entitled to vote at a meeting for election
of directors, information substantially equivalent to the information
which would be required by subsection (a) or (c) of this section to
be transmitted if such person or persons were nominees for election
as directors at a meeting of such security holders.

(8)(1XA) At the time of filing such preliminary proxy solicita-
tion material as the Commission may require by rule pursuant to
subsection (a) of this section that concerns an acquisition, merger,
consolidation, or proposed sale or other disposition of substantially
all the assets of a company, the person making such filing, other
than a company registered under the Investment Company Act of
1940, shall pay to the Commission the following fees:

() for preliminary proxy solicitation material involving an
acquisition, merger, or consolidation, if there is a proposed pay-
ment of cash or transfer of securities or property to share-
holders, a fee at a rate that, sul;ject to paragraphs (5) and (6),
is equai to $92 per $1,000,000 of such proposed payment, or of
the value of such securities or other property proposed to be
transferred; and

(ii) for }Jreliminary proxy solicitation material involving a
proposed sale or other disposition of substantially all of the as-
sets of a company, a fee at a rate that, subject to paragraphs
(5) and (6), is equal to $92 per $1,000,000 of the cash or of the
value of any securities or other property proposed to be re-
ceived upon such sale or disposition.

(B) The fee imposed under subparagraph (A) shall be reduced
with respect to securities in an amount equal to any fee paid to the
Commission with respect to such securities in connection with the
proposed transaction under section 6(b) of the Securities Act of
1933 (15 U.S.C. 77RD)), or the fee paid under that section shall be
reduced in an amount equal to the fee paid to the Commission in
connection with such transaction under this subsection. Where two
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offer is registered on one or more national
securities exchanges, thefirst opening of any
one of such exchanges on the next business
day after the scheduled expiration date of
the offer.

(e) The periods of time required by para-
graphs (a) and (b) of this section -shall be
tolled for any period- during which the bid-
der has failed to file in electronic format
absent a hardship exemption (§§ 232.201

“and 232.202 of this. chapter), the Schedule
14D-1 Tender = Offer ' Statément
(8 240.14d-100 of -this chapter), any tender
offer material specified in paragraph (a) of
Item 11 of that Schedule, and any amend-
ments thereto. If such documents were
filed in paper pursuant to a hardship exemp-
tion-(see § 232.201 and § 232.202(d) of this
chapter), the minimum offering periods shall
be tolled for any period during which a
required confirming electronic copy of such
Schedule and tender offer material is delin-
quent. ‘

Ruie 14e-2. Position of Subject ,Cbmpa-
ny With Respect to a Tender Offer

(a) Position of Subject Company. As a
means reasonably designed to prevent fraudu
lent, deceptive or manipulative acts or praec-
tices within the meaning of section 14(e) of the
Act, the subject company, no later than 10
business days from the date the tender offer is
first published or sent or given, shall publish,
send or-give to security holders a statement
disclosing that the subject company:

(1) Recommends acceptance or rejection

~ of the bidder’s tender offer;

@ Expresses no opinion and is remaining
neutral toward the bidder’s tender offer; or

(8) Is unable to take a position with re-
spect-to the bidder’s tender offer.

Such statement shall also include the rea-
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