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1. BEHEEME

Subchapter A.
RIGHT TO APPRAISAL AND PAYMENT FOR SHARES

§ 13.01. DEFINITIONS

In this chapter:

(1) “Affiliate” means a person that directly or indirectly through one or more
intermediaries controls, is controlled by, or is under common control with another
person or is a senior executive thereof. For purposes of section 13.02(b)(4), a person is
deemed to be an affiliate of its senior executives.

(2) “Beneficial shareholder” means a person who is the beneficial owner of shares held
in a voting trust or by a nominee on the beneficial owner’s behalf.

(3) “Corporation” means the issuer of the shares held by a shareholder demanding
appraisal and, for matters covered in sections 13.22-13.31, includes the surviving entity
in a merger.

(4) “Fair value” means the value of the corporation’s shares determined:

(1) immediately before the effectuation of the corporate action to which the shareholder

objects;

ii) using customary and current valuation concepts and techniques generally employed

for similar businesses in the context of the transaction requiring appraisal; and

(iii) without discounting for lack of marketability or minority status except, if

appropriate, for amendments to the articles pursuant to section 13.02(a)(5).

(5) “Interest” means interest from the effective date of the corporate action until the
date of payment, at the rate of interest on judgments in this state on the effective date
of the corporate action.

(6) “Preferred shares” means a class or series of shares whose holders have preference
over any other class or series with respect to distributions.

(7) “Record shareholder” means the person in whose name shares are registered in the
records of the corporation or the beneficial owner of shares to the extent of the rights

granted by a nominee certificate on file with the corporation.

( UUTAEm )
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§ 262. Appraisal rights.

(a) Any stockholder of a corporation of this State who holds shares of stock on the date
of the making of a demand pursuant to subsection (d) of this section with respect to such
shares, who continuously holds such shares through the effective date of the merger or
consolidation, who has otherwise complied with subsection (d) of this section and who
has neither voted in favor of the merger or consolidation nor consented thereto in
writing pursuant to § 228 of this title shall be entitled to an appraisal by the Court of
Chancery of the fair value of the stockholder's shares of stock under the circumstances

described in subsections (b) and (c) of this section.

¢ om o)

(h) After determining the stockholders entitled to an appraisal, the Court shall
appraise the shares, determining their fair value exclusive of any element of value

arising from the accomplishment or expectation of the merger or consolidation, together
with a fair rate of interest, if any, to be paid upon the amount determined to be the fair

value. In determining such fair value, the Court shall take into account all relevant
factors. In determining the fair rate of interest, the Court may consider all relevant
factors, including the rate of interest which the surviving or resulting corporation would
have had to pay to borrow money during the pendency of the proceeding. Upon
application by the surviving or resulting corporation or by any stockholder entitled to
participate in the appraisal proceeding, the Court may, in its discretion, permit
discovery or other pretrial proceedings and may proceed to trial upon the appraisal
prior to the final determination of the stockholder entitled to an appraisal. Any
stockholder whose name appears on the list filed by the surviving or resulting
corporation pursuant to subsection (f) of this section and who has submitted such
stockholder's certificates of stock to the Register in Chancery, if such is required, may
participate fully in all proceedings until it is finally determined that such stockholder is

not entitled to appraisal rights under this section.

( LITHEE )
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VWilliam B. WEINBERGER, Plaintiff
‘Below, Appellant,
V.

TOP, INC,, et zl, Defendants
Below, Appellees,

Supreme Court of Delaware.
Submitted: July 16, 1982.
Decided: Feb. 1, 1983,

Corporation which was majority share-
holder of subsidiary sought, and acquired,
remaining shares of subsidiary by merger
transaction including payment of cash to
minority sharecholders of subsidiary for
their minority shares. Minority sharehold-
er, on behalf of class of all subsidiary share-
holders who had not exchanged their shares
for merger price, attacked validity of merg-
er transaction and sought to set merger
aside or, in the alternative, an award of
monetary damages against subsidiary, ma-
jority shareholder of corporation, and in-
vestment banking firm which provided fair-
ness opinion prior to merger. The Court of
Chancery, New Castle County, Brown, Vice
Chancellor, 426 A.2d 1333, entered judg-
ment for defendants, and minority share-
holder appealed. The Supreme Court,
Moore, J., held that: (1) merger did not
meet test of fairness, where feasibility
study prepared by two of subsidiary’s di-
rectors, who were also directors of parent,
indicating that a price in excess of what
parent ultimately offered for subsidiary’s
outstanding shares would have been a good
investment for parent, was not disclosed to
subsidiary’s outside directors, and (2) on
remand, minority shareholders would be en-
titled to damages based on the fair value of
their shares as determined by taking into
account all relevant factors, including the
elements of rescissory damages if suscepti-

ble to proof and appropriate to the issue of
fairness.

Reversed and remanded.

1. Corporations &=584

Plaintiff in suit challenging cash-out
merger must allege specific acts of fraud,

( # B )

71

Del. 713
consonant with the purpose and intent of
our statutory law, Under 8 Del.C. § 262(h),
the Court of Chancery:

shall appraise the shares, determining
. their fair value exclusive of any element

of value arising from the accomplishment

or expectation of the merger, together
with a fair rate of interest, if any, to be
paid upon the amount determined to be
the fair value. In determining such fair
value, the Court shall take into account

2]l relevant factors . .. (Emphasis added)
See also Bell v. Kirby Lumber Corp., Del.
Supr., 413 A.2d 137, 150-51 (1980) (Quillen,
J., concurring). )

It is significant that section 262 now
mandates the determination of “fair” value
based upon “all relevant factors”. Only the
speculative elements of value that may
arise from the “accomplishment or expecta-
tion” of the merger are excluded. We take
this to be a very narrow exception to the
appraisal process, designed to eliminate use
of pro forma data and projections of a
speculative variety relating to the comple-
tion of a merger. But elements of future
value, including the nature of the enter-
prise, which are known or susceptible of
proof as of the date of the merger and not
the produet of speculation, may be con-
sidered. When the trial court deems it
appropriate, fair value also includes any
damages, resulting from the taking, which
the stockholders sustain as a class. If that
was not the case, then the obligation to
consider “all relevant factors” in the valua-
tion process would be eroded. We are sup-
ported in this view not only by Tri-Conti-
nental Corp., 74 A2d at 72, but also by the
evolutionary amendments to section 262.

Prior to an amendment in 1976, the earhi-
er relevant provision of section 262 stated:
(f) The appraiser shall determine the
value of the stock of the stockholders ...
The Court shall by its decree determine
the value of the stock of the stockholders
entitled to payment therefor ...
The first references to “fair” value occurred
in a 1976 amendment to section 262(f),
which provided:

( LUTEEKE )
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